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Current Topics. 


Taxing Masters. 

In connection with the appointment of Mr. TRUMPLER as 
a Taxing Master to fill the vacancy created by the retirement 
of Master CAVE, it may be of interest to recall that the designa- 
tion “ Taxing Master” dates from 1842. By the Court 
of Chancery Act of that year (5 & 6 Vic., c. 103) the Six Clerks, 
who had played at one time a great part in the working of the 
machinery of the old Court of Chancery but who, so it was 
alleged, had become a serious clog on the wheels of justice, 
were abolished, and various new offices created. By s. 4 
of the Act the first Taxing Masters—six in number- 
appointed by name and thus secured themselves what may be 
termed a statutory immortality, in addition to the very 
handsome salary of £2,000 a year. These were to act in cases 
coming before the Court of Chancery. In the common law 
courts, the Masters were the taxing officials and they so 
continued till comparatively recent days, till, in fact, by the 
rules of the Supreme Court, 1902 and 1903, the Taxing Masters 
were amalgamated with the Central Office and became Masters 
of the Supreme Court. The appointment of Taxing Masters 
lies with the Lord Chancellor, and the qualifications for the 
appointment are set out in the Judicature Act, 1925, which, 
reproducing earlier enactments, provides that a person 
to be eligible for the office must be a practising solicitor of at 
least ten years’ standing, or must 
of not less than ten years’ standing, who has during the ten 
years immediately preceding the appointment been employed 
in certain defined posts in the Royal Courts of Justice, or, 
thirdly, a Master of the Chancery Division, or fourthly, the 
Official Solicitor provided he has been a practising solicitor 
of not than ten years’ standing. The 
qualifications seems a little odd, but this much is clear, that 
what is required in the appointee is a familiarity with the 
kind of work that will fall to him as a Taxing Master. 


were 


less 


Taxation in Early Days. 

WHEN precisely the practice of having a solicitor’s bill 
of costs subjected to the critical examination of an official 
of the court does not appear to be very definitely ascertained, 
and indeed the subject of costs generally is not so well defined 
as we might like. There is something about it in ‘‘ Blackstone’s 
Commentaries,’ where, having dealt with judgments, the 
author adds that “‘ costs are a necessary appendage, it being 
now as well the maxim of ours as of the civil law, that *‘ 
victori in expensis condemnandus est,” though the common 
law did not professedly allow any costs, the amercement of the 
vanquished party being his only punishment. According to 
‘ Blackstone,” the first statute which gave costs eo nomine 
to the demandant in a real action was the Statute of Gloucester, 
6 Edw. I, c. 1. It was only later that the defendant became 
entitled to his costs if he succeeded. The taxing and ‘*‘ modera- 
tion” of the bill of costs was carried out by the prothonotary 
or other proper officer of the court. Sir Witt1amM HoLtpswortH 


victus 


> 
~ 


be an admitted solicitor 


collocation of 


in his “ History of English Law,” points out that a pauper 
plaintiff who failed in his action could not be compelled 
to pay costs, for the very cogent reason that he had not the 
sg 0 il to do so, but to show disapproval of his temerity 

1 bringing an action which turned out to be unfounded he 
was to suffer such punishment as appeared to the judges to be 
reasonable. Sir WILLIAM state that, in the 
seventeenth century the practice appears to have been to 
tax the costs in such cases and if, as was invariably the case, 
they were not paid, the court adjudged the plaintiff to be 
After the Revolution this practice was discontinued, 
against such procedure. 
litigation 1s 


goes on to 


whipped. 
Chief Justice Hott 
Nowadays, as we all know, 
treated more benevolently. 


setting his face 
the poor person 


Solicitor’s Costs in Bankruptcy. 

IN a previous issue we discussed the effect of the decision 
of the Divisional Court in Jn re a Debtor, No. 29 of 1931 (ante, 
p. 530), which was affirmed on 30th October by the Court of 
Appeal. It will be remembered that the county court judge 
had upheld a debtor who objected to the taxation of the 
petitioning creditor’s bill of costs on the ground that the 
latter’s solicitor was not entitled to practise in the county 
court in its bankruptcy jurisdiction without signing the court 
roll. The learned county court judge had been impressed 
by Ord. 54, r. 7, which forbade a solicitor to appear in the 
ng court without first signing a book kept for that purpose 
by the registrar. The Divisional Court allowed an appeal 
from the decision of the county court judge on the ground that 
the right of any attorney or solicitor to practise in the Court of 
Bankruptcy given by s. 70 of the Bankruptcy Act, 1869, was 
retained by s. 151 of the Act of 1883, now, in effect, re-enacted 
by s. 152 of the Act of 1914. That section provided that , 
nothing in the Act was to take affect any right of 
audience that any person may have had at the commencement 
of the Act. While agreeing with the judgment of Mr. Justice 
CLauson, the Master of the Rolls desired to add a few words 
on a point which he thought might be amplified. It had been 
argued that s. 151 referred to the right of audience only, and 
did not deal with the right to practise. That there could not be 
a right of audience divorced froma right to practise was stressed 
by the Master of the Rolls, who cited Er parte Broadhouse, 
L.R. 2 Ch. 655, which decided that the clerk of a firm of 
solicitors, who was himself a solicitor, was not entitled to appear 
for his employers’ client in showing cause against an adjudica- 
tion, when the name of his employers’ firm and not his own 
was on the record. In other words, he cannot ap ar for any- 
one who is not his own client. , however, 
at least one case of a solicitor who had no client at all being 
granted a right of audience. This is described by KEKEwicu, J., 
in Marsh v. Joseph [1897] 1 Ch., at p. where he said: 
‘I remember a solicitor . coming into the Rolls Court 
one morning and addressing Lord RomiLtiy when he took his 
Lord Romi.ty told him he could not be heard, but could 
one of the counsel in court. His reply was: ‘I 
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cannot instruct counsel, I have no client, but I wish to call your 
lordship’s attention to the fact that an order has been 
improperly made.’ I know that Lord RomiLty listened to 
the application and stayed an order.’ Whether circumstances 
of similar urgency are likely to recur may be doubted, and in 
any case the inducement for a solicitor to act without 
instructions from anyone at all seem to be totally absent. 


Liability for a Contractor’s Negligence. 

ALTHOUGH an employer is responsible for any damage caused 
by the negligence or other wrongdoing of his servant, it is a 
general principle of law that he is not so liable for the acts 
of an agent who is an independent contractor. But there are 
exceptions to this rule, one of which is illustrated by the decision 
of the Court of Appeal in Honeywill & Stein Ltd. v. Larkin Bros. 
Lid. (The Times, 2\ st October), reversingadecision of Bennett, J. 
sitting as an additional judge of the King’s Bench Division. 
The court practically adopted the statement in “ Salmond on 
Torts ’ (7th Ed., at p. 135), that the tendency of legal develop- 
ment is in the direction of extending rather than restricting the 
vicarious liability of independent contractors. In the present 
case the plaintiffs, who were experts in acoustics, had fitted 
a sound reproduction apparatus in a London cinema, and 
having finished the work, obtained permission of the cinema 
company owning the theatre to take photographs of the interior 
for business purposes. They then instructed the defendants, 
who were commercial photographers, to take the required 
pictures. The defendants’ operator at first attempted to take 
photographs by ordinary light, but, as might have been 
expected In a cinema, these were failures, and he made another 
visit armed with a flashlight apparatus. Unfortunately, he 
ignited the magnesium powder too close to the curtain, the 
explosion set it on fire, and damage to the extent of £260 was 
done before it could be extinguished. The cinema owners 
at once threatened the plaintiffs with an action, and they paid 
the amount in full and then sued the defendants. The defence 
in effect was, “we may have been liable to the owners in 
trespass, but as we were independent contractors, you were 
But the 
main exception to the general rule is that where the work 
contracted for involves a probable danger to the public, or to 
the owners of the property on which it is to be done, the 


not liable and therefore we are not liable to you.” 


employer cannot escape the consequences of any negligence by 
the contractor. Not only must special precautions be insisted 
on, but they must be observed, at the peril of the employer. 
The point occurs incidentally in the great case of Dalton v. 
Angus, 6 App. Cas. 740, per Lord BLACKBURN, at p. 829, and 
per Lord Watson, at p. 831, where the latter said : * In cases 
where the work is necessarily attended with risk, he (the 
employer) cannot free himself from liability by binding the 
contractor to take effectual precautions. He is bound to see 
that the contract is performed and is, therefore, liable, as well 
as the contractor, to repair any damage that may be done.”’ 
BENNETT, J., dismissed the action because he held that the 
operation of taking a flashlight photograph was not necessarily 
risky, and was normally perfectly harmless. The Court of 
Appeal, in differing from him, held that to take such photo- 
graphs in a picture theatre in close proximity to the curtain 
was a dangerous operation for the consequences of which the 
employers could not evade responsibility 


Brawling in Divine Service. 

As we anticipated in a previous note ( SoL. J. 38), 
the King’s Bench Division has allowed the appeal of the 
police from the decision of the Penzance bench in the case from 
St. Hilary, Marazion, dismissing summonses against twelve 


77 


persons charging them with brawling and disturbing the 
service in church by continuously signing hymns, and has 
remitted the case to the magistrates with a direction to convict 
(Matthews \ King, The Times, \st November) The Court 
(Lord Hewart, C.J.) and Avory and Lawrence, JJ.) were 
unanimously of opinion that the appeal was entitled to succeed, 





but the case being of importance, put their judgment into 
writing. The considered judgment was delivered by 
LAWRENCE, J. The charge against the defendants was that 
they disturbed the officiating clergyman, Canon Carr, the 
vicar of Penzance, while ministering or celebrating divine 
service in the church contrary to s. 2 of the Ecclesiastical 
Courts Jurisdiction Act, 1860. The dismissal by a majority 
of the justices of the summons was sought to be supported 
on two grounds, first that the service which was being held 
was the celebration of a sacrament, namely, Holy Communion, 
and that this was not a “ divine service’ within the Act, 
and secondly that it was not a “ divine service,” because it 
included certain rites and ceremonies not expressly prescribed 
by the Prayer Book, and omitted the reading of the Ten 
Commandments, and the long exhortation (the latter now 
seldom heard in any church). The disturbance was admitted, 
and if the charge had been brought under another section or the 
summons had been differently worded, the first ground of 
defence could not possibly have been raised. The court held 
that the words “ divine service ’’ were used in the widest sense 
and included the celebration of a sacrament. If there was 
explicit mention of the latter in apparent contrast to other 
forms of divine service, it was because Baptism and Holy 
Communion could be celebrated not only in a cathedral, 
church or chapel, but in a private house, or any other building, 
and there was no right to disturb a clergyman wherever he 
Was ministering a sacrament. On the second point the court 
held that it was no part of the duty of the magistrates, on a 
charge of brawling in church, to inquire whether or not there 
was any breach of ecclesiastical law in the conduct of the 
service. Whether the service departs, either by excess or 
defect, from strict Church law and custom, is a matter entirely 
for the jurisdiction of the Ecclesiastical Courts. Complaints 
could only be referred to the Ordinary, the Bishop of Truro, 
who, it appears, had sanctioned the ceremonial used at the 
service which was the cause of the disturbance. The only 
analogy we can think of would be the case of a disturbance 
at a general meeting of a company, and the police being called 
in and having summoned the disturbers of the peace, the 
magistrates should refuse to convict on the ground that the 
meeting had not been lawfully convened, or that there was 
some other breach of the Companies Act thereat. 


“In Charge of a Motor Vehicle.” 


One of the most troublesome sections of the Road Traffic 
Act, 1930, is s. 15 (1), which deals with the offence of * driving, 
attempting to drive, or being in charge of a car” while under 
the influence of drink or drugs. Many problems have already 
arisen under this section, the most recent of which came 
before Mr. BinGLey at Marylebone on 27th October. The 
accused had been found in a heavy sleep lying across the 
front seat of a stationary car. He admitted that he was 
drunk, but he said he had no intention of driving the car, 
the driver of which was inside a nearby house. The learned 
magistrate accepted his story, but held that he was in charge 
of the car within the meaning of the Act. This case must 
inevitably recall that heard at Bow Street on 16th May of 
this year, with which it makes an interesting comparison. 
The facts of the earlier case were shortly as follows : A car 
was being driven through Covent Garden in the early hours 
of the morning, when it broke down completely. The driver 
went into one of the market public-houses and had several 
drinks while waiting for a garage to open. He returned to 
the car, and, while sitting there making no effort to move it, 
was arrested and charged under s. 15 (1) with being drunk 
in charge of a car. The defence was that as the car was 
completely incapable of movement—it had to be towed away 
from Covent Garden—no offence had been committed. After 
considerable hesitation the learned magistrate expressed 
himself as very doubtful whether the Act could apply to a 
car in that state and dismissed the case on payment of costs, 
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In both cases it is impossible to help feeling that the Act was 
heing extended to circumstances conceivably within its wide 
wording, but never envisaged by the legislature and scarcely 
in keeping with its objects. 
being under the influence of drink or drugs when in charge 
of a motor vehicle surely lies in the danger to the public. 
If no attempt to move the car is being made or contemplated, 
or if the car is totally incapable of movement, it is difficult 
to see that the public is exposed to any danger. With great 
respect to the learned magistrate, it seems to be straining 
the ordinary meaning of * in charge ” to extend it to a sleeping 
man, and what would be the position if, though the owner, 
he did not even possess a driving licence? If the man is 
guilty of being in charge of a car, the gravamen of which 
offence lies in his moving the car while in a drunken state, 
he might logically be convicted of driving without a licence. 
\s to the Covent Garden case, it might almost be said that 
a car which is completely broken down has ceased to be a 
‘motor’ vehicle or indeed a * vehicle” at all, it is no more 
dangerous to be in charge of it than of any other immovable 
object. This is the common-sense view, and in the light of 
that case it appears to be the view of the law. 


Barring of Rights under a Foreign Bill. 

Tue duties of a holder of a bill of exchange with respect 
to presentation for acceptance or payment and the necessity 
for or sufficiency of a protest or notice of dishonour are by 
s. 72 (3) of the Bills of Exchange Act, 1882, determined 
hy the law of the place where the act is done or the bill is 
dishonoured. In Société Anonyme Metallurgique de Prayon, 
Trooz, Belgium v. Koppel (77 Sox. J. 800) the plaintiffs sued 
for £333 3s. 3d. due under a bill of exchange dated 2nd 
December, 1931, drawn by the defendant in Berlin on a German 
company and payable in Berlin on 3rd March, 1932, to the 
order of the drawer. The bill was dishonoured by the German 
company when presented for payment on 3rd March, 1932. 
The defendant was sued as indorser of the bill. By German 
law the rights of the plaintiff against the defendant terminated 
within three months of the date of protest, and the main 
question for the court to decide was whether the German 
law of limitation applicable extinguished the rights of the 
party suing or whether it merely barred or interfered with 
his remedy. The German experts had been agreed that 
the German law of presentation was part of the substantive 
law of the land, and Mr. Justice Rocue arrived at a clear 
opinion, on the weight of authority, that “the present effect 
of German law was that under a document such as the one 
in issue the rights of the party were not extinguished, but 
the remedy was barred. It was clear from the authorities 
that English law regarded the law of limitation as a matter 
of procedure : “* Dicey’s Conflict of Laws,” 4th ed., pp. 19, 
31, 797: ** Westlake’s Private International Law,” 7th ed., 
pp. 229-230; Huber v. Steiner ( 2 Scott. 304): and Harris 
v. Quine, L.R. 4 Q.B. 653; and the only laws of procedure 
applicable in English courts were those of English law. As 
there were no statutes of limitation in operation in English 
law against the plaintiffs, his lordship gave judgment for 
the plaintiffs with costs. In Harris v. Quine, supra, an 
action had been previously brought in a Manx court and 
dismissed on the ground that the Manx statute of limitations 
barred the remedy, and Huber v. Steiner, supra, was cited 
as an authority that where the remedy was barred in a foreign 
court, the foreign limitation did not prevent a right of action 
from being exercised in an English court, as the right itself 
was not barred. The foreign law is merely procedural, 
and “comes within the category of lex fori, and not les 
contractus >: per BLacKBURN, J., in Harris v. Quine, at 
p. 658. In the case under consideration no action had 
been brought in a German court, but the principle was exactly 
the same as that in issue in Harris v. Quine, where there 
was no plea and therefore no judgment going to the merits 


of the case. 


The gravity of the offence of 














Common Employment. 
APPLICATION OF THE DEFENCE TO BREACHES OF 
ABSOLUTE DUTY. 

THE defence of common employment is no answer to a claim 
based on a breach of an absolute statutory duty independent 
of negligence. This has been settled law since Groves v. 
Lord Wimborne [1898] 2 Q.B. 402. On the other hand there 
appears to be no direct authority for the proposition that the 
defence is equally useless in cases of breach of an absolute 

duty at common law. 

Upon general principles there seems to be no reason why 
the scope of the defence should not be extended: thus far. 
The defence is apparently an application of the maxim 
“ volenti non fit injuria,’ resulting in an implied contract 
by a servant to run the risks naturally incident to his employ- 
ment, one of them being injury consequence on the negligence 
or incompetence of a fellow-servant. Priestly v. Fowler, 
3M. & W. 1, was the case in which it was first applied. There 
Lord Abinger, U.B., took the view that the defence was based 
on the maxim. Later cases, however, consider that the 
defence arises out of an implied contract, a view which is 
not, it is submitted, a different one, as Vaughan-Williams, L.J., 
appears to suggest in Groves v. Lord Wimborne (supra), at 
p. 418, but which, as has been suggested above, merely looks 
at the result of the maxim, namely, a contract. 

In either case the defence of common employment appears 
to be an application of the maxim and therefore subject 
to the same limitations. No absolute duty, statutory or one 
imposed by the common law, is based on negligence. The 
plaintiff has only to allege a breach of the duty, which is not 
a duty to use care but to do or refrain from doing some act. 
The duty is absolute, and it cannot matter whether it be 
imposed by an Act of Parliament or by a judicial decision 
interpreting the common law, i.e., the good sense of reasonable 
people of that time, allowing, of course, for the inevitable 
gap between public opinion and its more cautious fellow- 
traveller, the law. In either case the duty is imposed because 
public opinion feels the need for it, and if a decision at common 
law will not impose it, then an Act must be passed to do so. 
Consequently, it is submitted, there can be no distinction, for 
the purpose of applying the defence, between the two ways of 
imposing the duty. 

That being so, it is clear that the reasoning in Groves v. 
Lord Wimborne (supra, per A. L. Smith, L.J., at p. 410, and 
per Rigby, L.J., at p. 415) must apply to a breach of an 
absolute common law duty. 

Turning to the cases, though there is no direct authority 
for the proposition, the basis of all the decisions seems to be 
not the distinction between absolute statutory and common 
law duties, but between absolute duties, independent of 
negligence, and duties to use care. This appears clearly 
from the passages cited above. Again in “Salmond on 
Torts,” 7th ed., p. 131, the extension of the principle to 
common law duties is approved. Finally, the point was 
considered in the Court of Appeal in Knott v. London County 
Council (The Times, 20th October), an action by one employee 
of the defendants against another for damages for the breach 
of an absolute duty to keep safely a dangerous animal, namely, 
a dog, known to its owner to be prone to attack mankind. The 
duty is an example of one imposed by the common law and 
as Lord Hewart, C.J., pointed out the question of negligence 
or the doctrine of common employment does not arise. The 
appeal was dismissed because there was no evidence that the 
knowledge of the owner of the dog was, in that particular case, 
the knowledge of the defendants. Lord Wright, however, 
considered the question of the extension of the rule in Groves 
v. Lord Wimborne (supra), to a strict or absolute common 
law duty and expressed the view that it might well be so 
extended. This view seems to be the only possible view. 
It paves the way for an extension of the law and affords 
another example of its flexibility 
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The Recovery of Statute-barred 
Manorial Fines. 
I] 


{EFERRING to the writer's recent article on this subject 
(77 Sou. J. 739), a correspondent in a letter published under 
‘* Correspondence in this issue asks for information as to 
when the six years period of limitation commences to run. 

It will be 
Property Act, 1922, fine 


or after the commencement of the Act) 


remembered that by s 
and heriots (whether payable before 
* shall be recoverable 
iis simple contract debts and not otherwise, and shall not be 
recoverable (in the case of fines and heriots hee oming payable 
after such commencement) after the expiration of six years 
from the date when they became payable, or (in the case of 
fines and heriots payable at the commencement of this Act) 
after the expiration of six years from such commencement.” 
The question is, then, when do fines first become 


Before the Act of 1922 fines were in most manors payable 


payable i 


to the lord by custom on every change of tenant which might 
occur by reason of death or to give effect to an alienation 
inter vivos It was usually said that the fine was payable 
on admission ” of the new tenant. But this was not quite 
accurate as the fine did not become due until the tenant had 
heen actually admitted, and admission could not be refused 
| ** Watkins on Copy 
A fine 


either fixed or is ascertainable 


on account of non-payment ol the fine: 
holds,’ ith ed... p 5346 
certain whereof the amount 1 
independently of the will of the lord, so that it is reducible to 
An arbitrary fine the amount 
ment by the lord or his steward ” : 
173-4 Fines 


Fines are of two classes, viz., 


a certainty,” or where 
Is dependent on Its asses 
Elton on Copyholds, * 2nd ed., pp. 


action 


were 
recoverable by 


In the Cust of an arbitrary ine it might be thought 


that the lord's cause ol action would not arise until 
the fine had heen asse ed and demanded. The contrary 
has, however, been decided. In Monckton v. Payne [1899] 


2 Q.B. 603, the lord of the manor sued the defendant 
for an arbitrary fine pavable on her admittance. The 
defendant had been admitted on the 5th April, 1892. The 
lord assessed the fine in February, 1898, but did not demand 
payment until the 2nd September, 1898, and issued the writ 
on the 13th April, 1SO9 
after the admittance, but less than six years 
essment and demand of the fine. The defendant 
833 (3 & 4 Will. IV, cap. 42), 
ol debt 
fine due in respect of any copyhold estates 


Thus his action was brought more 
than six years 
from the as 
pleaded the Civil Procedure Act, 1 
s. 3, which provicte that all actions for any 
shall he com 
vears after the cause of 
Smith, L.J., 
held that the period of limitation began to run from the time 
of admittance and that the lord’s right was barred. His 
lordship said No doubt it is true that the lord could not 
sue with any until the fine had been assessed and 
demanded ; but it is equally true that the very day on which 


menced and sued within six 


such actions or suits, but not after .” ALL 


ucces 
the admittance takes place it Is competent to the lord to 
complete the cause of action by assessing and demanding the 
fine. If he doe 
in this way when it ts in hi 
I do not see how his conduct can prevent the 


operation of the statute, 


not choose to complete his cause of action 
power to do so, that is entirely 
his own fault 
which, as it seems to me, was passed 
venting the tenant from being 


for the very purpose of pre 


harassed by actions of such a kind long after the admittance. 
In my opinion, therefore, in such a case as the present the 
admittance, and the statute at once 


Has the 


payable 


cause of action is the 
substitution of the date when 
the fine became for the date of ‘the cause of 
altered the law in this respect Y It is submitted that 
and that payable ” immediately 
after admittance, though it may not be assessed or demanded 
suggested that 


begins to operate 


action” 
a fine becomes : 


it has not 


until afterward It 1 ‘payable ” means 


130 (5) of the Law of 





“liable to be paid,” and that the liability attaches by reason 
of the admittance, although assessment is a necessary step 
to enforce payment, It therefore, that where an 
admittance took place before the Ist January, 1926, the 
period of limitation for payment of the fine commenced to 
January, 1926, not on the date of 


seems, 


run on the Ist 
assessment or demand. 
It remains to consider the time when fines become 
* payable,” when the occasion for the fine happens after the 
commencement of the Act of 1922 

Fines on Alienation. By s. 130 the same fines (with certain 
exceptions) are payable on a transaction (formerly capable of 
being effected by a customary assurance), which would have 
heen payable if the land had remained copyhold and the 
transaction had been effected by a customary assurance 
Under the old law the occasion for the fine was the admittance, 
that is, the vesting of the legal estate in the tenant. It is 
suggested that under the new law the occasion for the fine will 
also be the vesting of the legal estate in the grantee, and that 
on the execution 
of the conveyance, and that the six years commences to run 
from the date of the execution of the conveyance. By s. 129 
an assurance is void unless it is produced to the steward within 
six months from the date of its execution, and the steward is 
not bound to return the assurance or endorse the prescribed 
certificate of production until the fine has been paid. But 
this section does not appear to affect the date on which the 
fine becomes payable. 


consequently the fine becomes ‘ payable ” 


Fines payable hy reason of death.—It is remarkable that the 
Act contains no express provision as to fines which before 
the Act would have been payable on the admittance of a 
devisee or customary heir. On the death of the owner the 
land, hav Ing hecome freehold, devolves on his personal repre 
sentative. In Attorney-General to the Prince of Wales \ 
Bradshaw [1930] 2 Ch. 279, on the death in 1928 of a tenant 
for life (the tenant on the rolls) his special executor (the 
defendant) in whom the land vested under the 
Administration of Estates Act, 1925, s. 22, was held to be 
lial le for the same fine as would have been payable on his 
Farwell, J., after a careful examination of the 


hecame 


admittance 


relevant provisions of the Act of 1922, said (at p. 291): ~ I 
must treat the matter as though the personal representative 
was . . . a person who had obtained a good title against 


the lord. Under the law as it was before the recent legislation 
that person would have had to pay a fine to obtain such a title, 
and I must therefore treat the defendant as in the same 
position as if he had obtained admittance upon the death of 
the copyholder.” 

The prin iple involved in this judgment appears to be of 
general application, and there seems no doubt that the legal 
personal representative of the deceased owner will in all cases 
be liable to the same fine as would before the Act have been 
payable on his admittance. 

The land vests in an executor at the testator’s death, so 
that the fine would, it is thought, be “ pavable ” at the 
testator’s death. On the other hand, land does not vest in an 
administrator until the grant. Accordingly the fine cannot be 
“ payable ” by him until the date of the grant. 

The position may then be summarised as follows : 

(1) Where the oceasion for the fine was an admittance 
before the Ist January, 1926, the six years began to run on 
the Ist January, 1526, without regard to the date of 
assessment or demand. 

(2) Where the occasion for the fine is an assurance tnle/ 
vivos executed after the 3lst December, 1925, the six years 
hegins to run on the date of the assurance passing the legal! 
estate. 

(3) Where an owner dies after the 31st December, 1925, 
the six years begins to run from his death if he appoints an 

in other cases, from the grant of letters of 
administration, 


executor, or, 
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Finally, attention may he called to clause (vi) of the prov ISO 
© para. (8) of the 12th Sched. to the Act of 1922, whereby, 
vhere the land is under that schedule made to vest in any 
person who was not the copvholder in fee (i.e., the admitted 
tenant) at the commencement of the Act, then such person 
hall be deemed to have been admitted tenant immediately 
before such commencement, and will be personally liable to 
pay the fines which would have been payable by him on 
idmittance. In this case the six vears will run from the 
Ist January, 1926. 

Space does not permit the consideration of the effect of 

30 (5) of the Act of 1922 on s. 3 of the Civil Procedure 
Act, 1833. Is the latter provision in its application to fines 
impliedly repealed ? Or can a person sued for a fine which 
on the Ist January, 1926, had been in arrear for (say) five 
vears rely on s. 3 as barring the fine on the Ist January, 
1926? However, if the writer’s view that a fine 
“payable” on admittance is correct, the point has already 
hecome merely of academic interest. 


became 





Churchyard Burials. 


Wakefield has 


in. which 


THE learned Chancellor of the Diocese of 
contributed an article to the diocesan ** Gazette ” 
he expresses surprise that “ the illegal practice of selling, or 
more accurately speaking, ol pretending to sell, grave spaces 
in churchyards still continues.” It appears that one incumbent 
in making a return of the income of his benefice very properly 
disclosed an item designated “ proceeds of sales of grave 
spaces,” as to which the learned Chancellor remarks that 
‘neither the incumbent, nor the churchwardens, nor the 
Parochial Church Council, 
parishioners, can give or promise to any person the right to 
be buried in any particular part of the churchyard.” 

It is hardly necessary to point out that there is # funda 
mental distinction in this matter between a “ churchyard ” 
A churchyard (as the name implies) is a 
A cemetery Is a 


and a“ cemetery.” 
burial ground attached to a parish church. 
burial ground provided by a local authority or other body 
under statutory powers. An entirely different body of law 
is applicable to the disposal of the space in a cemetery to 
that which applies to churchyards. Thus the local authority 
or company owning a cemetery may 

* set apart such parts of the cemetery as they think fit 

for the purposes of granting exclusive rights of burial 

therein, and they may sell, either in perpetuity or for a 

limited time, and subject to such conditions as thev think 

fit, the exclusive right of burial in any parts of the cemetery 
so set apart, or for the right of one or more burials therein, 
and they may sell the right of placing any monument or 
vravestone in the cemetery, or any tablet or monumental 
inscription on the walls of any chapel or other building 

within the cemetery ©: Cemeteries Clauses Act, 1847, s. 40. 
And by the Burial Act, 1853, into which the Burial Aet, 1852, 
originally affecting the Metropolis only, was incorporated 
almost in its entirety for general application, the terms of 
s. 40 of the Act of 1847 were adopted verbatim. 

But we are here only concerned with churchyard burials 
und the position in regard to these may be summarised thus : 
the freehold of a churchyard, like the freehold of the church 
which it surrounds, is vested in the incumbent, but it is “ for 
public purposes, nor for his emolument, to supply places for 
burial from time to time as the necessities of the parish 
require, and not to grant away any vaults, which cannot be 
done unless a faculty has been obtained”: per Bayley, J., 
in Bryan v. Whistler (1828), 8 B. & C. at p. 293. 

Sut although the freehold rests in the incumbent for the 
Ime being, the soil of the churchyard belongs tothe parishione! s 


nor even the whole body of 


¢ 








for burials; and the management of the churchyard—as of 
the church itself—is vested in the churchwardens as repre- 
senting the parishioners. They, in conjunction with the 
incumbent, may exercise a discretion as to the choice of a 
place for the interment of any deceased parishioner or other 
person whose remains may be allowed to be buried there. 
The right of burial for themselves is an easement which the 
and they may object to the burial 


parishioners may Claim ; 
In anv event, the consent of their 


of non-parishioners there. 
representatives, the churchwardens, is a necessary preliminary 
to the burial of a non-parishioner. 

\s regards the remark made by the learned Chancellor of 
Wakefield Diocese that the churchyard is * the common 
property of the living and of generations vet unborn,” the 
authority for that may be found in (Gilbert v. Buzzard (1820), 
3 Phillim. 357, where the legal doctrine is most clearly laid 
down : 

~The legal doctrine 
cemetery is not res unius wtatis, the exclusive property of 


certainly is that the common 
one generation departed, but is likewise the property of the 
living and of generations yet unborn, and subject only to 
temporary appropriation. There exists a right of succession 
in the whole, a right which can only be lawfully obstructed 
ina portion of it by public authority, that of the ecclesiastical 
magistrate, who gives occasionally an exclusive title in a 
part of the public cemetery to the succession of a single 
family, or to an individual who has a claim to such a 
distinction, but he does not do that without just considera 
tion of its expediency, and a due attention to the objections 
of those who oppose such an alienation from the common 
use. Even a brick grave without such authority is an 
aggression upon the common freehold interest, and carries 
the pretension of the dead to an extent that violates the 
just rights of the living.” 
In that case the churchwardens of a London parish objected 
to the burial of a corpse in a patent iron coffin on the ground 
that as the coffin appeared to be indestructible it would 
occupy the ground for a longer period than was just, having 
regard to the rights of future generations of parishioners. 
(The fact that most ancient churchyards have been used over 
and over again for the burial of successive generations of 
parishioners is one of the arguments frequently used by those 
who advocate cremation.) 

As regards the sale of grave-spaces by individual incumbents 
in virtue of their rights as * freeholders,” that clearly is not 
legal, if only for the reason that an incumbent is net freeholder 
in perpetuity, but only during his tenure of the incumbency ; 
and he has no right whatever to dispose in perpetuity of what 
does not in fact belong to him. The grant of grave-spaces 
in perpetuity, as we have already seen, is within the discretion 
of the 
und there can be no doubt that anything in the nature of 
trafficking in the sale of grave-spaces by incumbent or church- 
wardens or parochial church council is wholly illegal; and 


‘ecclesiastical magistrate,’ to wit, the Chancellor » 


money paid for such purported sales could, it is presumed, 
he recovered by action at common law. 

The origin of all charges in relation to burial dates back 
to those ancient times when (see * Lindwood Provy.,” p. 278) 
Christian burial might be denied to no one for reasons of 
money ; that no such question was to be raised at the time 
of burial so as to hinder or deny the right; that no demand 
might be made for the grave; but that the custom of a fee 
or gift for performing the rite paid to the person for its 
performance was good and praiseworthy. And it is to be 
noted that at the present day, though the Ecclesiastical 
Commissioners will fix tables of burial fees which are enforce 
able by statute, and although ancient customary fees, approved 
by the bishop, may also be enforced, there is no provision of 
any sort for the sale of grave spaces in parish churchyards. 
We have omitted all reference to burials in churches, a subiect 
into which other considerations enter 
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Company Law and Practice. 


For a long time now there has been little or no activity in the 
issuing world; but the present cheapness 
of money, the slight visible improvement 
in world conditions, and the steady, if slow, 
return of at least a measure of confidence 


Minimum 
Subscription. 


hav e combined to make public issues of shares and debentures 
once more appear. In a great many of these cases it Is desired 
to substitute a cheaper form of security for a dear one; there 
are many companies which borrowed money on debentures 
at a time when they had to offer a high rate of interest to 
make sure of getting the money subseribed, and which must 
now wish they had a lower rate of interest to pay. It is often 
possible to get out of a difficulty of this sort, because there is 
a power to redeem the debentures—then one can either 
redeem, raising the money by a fresh issue at a lower rate of 
interest, or vary the rights of the holders by lowering the 
rate of interest, if there is a proper majority clause, or making 
a new issue, giving the holders of the existing issue a right to 
exchange the whole, or part, of their holdings into the new 
issue. 

A recent experience has shown that this operation has to 
be carried out rather tactfully : 
rate of interest on certain debentures issued at a high rate of 


it was proposed to lower the 


interest, as rates go at the present time. Some reference 
having been made by the directors to liquidation, this appears 
to have been taken by some of the debenture-holders 
very hardly, perhaps with reason But we are not here 
concerned with the rights and wrongs from the moral point 
of view of such a course ; what is the legal position? It has 
been suggested that the court would not allow a company to 
go into liquidation in order to get rid of its debentures, and 
it has also been suggested that liquidation would not give the 
company the right to repay its debentures. It seems to me 
plain that neither of these suggestions can hold water If a 
company goes into liquidation, it is, | should have thought, 
too obvious for anv argument to be needed that the debentures 
of the company are re payable, whether or not their conditions 
provide for their becoming repayable in liquidation. How 
can they possibly continue as a security or as a debt ? 

As to the other question could a company be prevented 
from going into liquidation so as to get its debentures paid 
off—this seems to stand on a totally different footing from the 
cases where it is proposed to do something ultra vires the 
company or where the majority are prevented by the courts from 
oppressing the minority, of which latter class the case of which 
Menier \ Hooper's T% legraph Worl 8,9 Ch. App. 350 is perhaps 
Burland v. Earle [1902] A.C. 83, is another 
well-known case dealing with considerations of that nature. No 


the best know n. 


doubt the court would not make a winding up order on a 
petition presented by the company in such a case, but it 
would be most unlikely that it should be asked to do sO: 

225 of the Companies Act, 1929, provides that a company 
may be wound up voluntarily * (6) if the company resolves by 
special resolution that the company be wound up voluntarily.” 
It will be remembered that this is distinct from the winding up 
(which may follow from an extraordinary resolution) resulting 
from the company being unable by reason of its liabilities to 
continue its business. 

There is under s. 225 (1) (6) no limitation of any sort: the 
members, if the appropriate majority is forthcoming, are given 
the opportunity of killing the company just when they please : 
and how could it be otherwise ? It would be intolerable that 
the members should be compelled to continue the existence 
of the company after a substantial majority of them had made 
up their minds that they wished it to end. Maybe the 
termination of its existence renders all the company’s obliga- 
tions immediately payable, or at any rate immediately 


capable of being proved for in the liquidation, but this can 
hardly affect the right of the members to liquidate if they 
have the appropriate majority 








I fear I have wandered some distance from the title of this 
article, but perhaps the digression may be pardoned in the 
circumstances. What I set out to deal with was the minimum 
subscription, a matter which has reassumed some importance 
in view of the changed conditions, which are less unfavourable 
to new issues. 

In the old days before the Ist November, 1929, the minimum 
subscription was frequently nothing much short of a farce 
it was a commonplace to find it fixed at seven shares, which 
were immediately subscribed, and thereupon the directors 
went to allotment whatever the result of the issue. But in 
the new legislation an attempt was made to protect would-be 
investors from directors who would go to allotment without 
sufficient working capital to give any real prospect of success. 

The new provisions are in the Fourth Schedule, Pt. I. 
By para. 5 of that part, one of the matters which are required 
to be stated in the prospectus where shares are offered to the 
public for subscription is particulars as to 

(i) The minimum amount which, in the opinion of the 
directors must be raised by the issue of those shares in order 
to provide the sums, or, if any part thereof is to be defrayed 
in any other manner, the balance of the sums, required to be 
provided in respect of each of the following matters : 

‘(a) the purchase price of any property purchased or 
to be purchased which is to be defrayed in whole or in 
part out of the proceeds of the issue ; 

“(b) any preliminary expenses payable by the 
company, and any commission so payable to any person 
in consideration of his agreeing to subscribe for, or of his 
procuring or agreeing to procure subscriptions for any 
shares in the company ; 

‘(c) the repayment of any moneys borrowed by the 
company in respect of any of the foregoing matters ; 

‘“(d) working capital; and 
(ii) the amounts to be provided in respect of the matters 

aforesaid otherwise than out of the proceeds of the issue and 

the sources out of which those amounts are to be provided.” 

A fairly comprehensive list of requirements, you will say, 
and one which is fairly easy to understand. It is left to the 
opinion of the directors, but that is inevitable, at any rate, so 
far as (d) is concerned. The other matters may be capable 
of exact ascertainment, but not so (d); and this is where the 
investor is left in the hands of the board as, indeed, he is bound 
to be. But, if the question ever had to be determined in the 
courts, it seems more than likely that the directors would not be 
held guiltless if the amount required for working capital had 
been fixed at such a sum as no reasonable man could arrive at ; 
the policy of the law may be said to coincide with what 
Wordsworth, when considering one of King Henry the Sixth’s 
greatest achievements in the realm of architecture, stated to 
be an attribute of High Heaven, namely, to reject * the lore of 
But there is reason in all 
things, and the line would certainly have to be drawn some- 
where if it became the practice to take an unjustifiably 
optimistic view of the amount of working capital required. 


nicely calculated less or more.” 


We have just seen what has to be stated in the prospectus 
as the minimum subscription—but that is not all. The law 
goes a step further, and says, besides disclosing these various 
matters in the prospectus, you must not go to allotment unless 
you have got that amount of share capital subscribed, and the 
amount payable on application for it paid to and received by 
the company (s. 39 (1)); and the amount payable on applica- 
tion must not be less than 5 per cent. of the nominal amount 
of the share (s. 39 (3)). 

Now, in the old days to which | have referred, there were 
difficulties in the way of the application of these pravisions, 
because cheques received before allotment but afterwards 
dishonoured were held, in Mears v. Western Canada Pulp and 
Paper Co. Limited [1905] 2 Ch. 353, not to be a payment : 
see also Burton v. Bevan [ 1908] 2 Ch. 240. In Re National 
Motor Mail Coach Co. Limited [1908] 2 Ch. 228, cheques were 
received but not paid into the bank until after allotment, and 
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this was held not to be payment, though, as it happened, the 
cheques were honoured. The Legislature has met these diffi- 
culties by saying that, for the purposes of s. 39 (1), a sum shall 
he deemed to have been paid to and received by the company if 
a cheque for that sum has been received in good faith by the 
company, and the directors of the company have no reason 
for suspecting that the cheque will not be paid. 

{n allotment made in contravention of the provisions as to 
minimum subscription is to be voidable at the instance of the 
applicant within one month after the statutory meeting, 
or where the allotment is made after the statutory meeting, 
within one month after the allotment, and not later (s. 41). 
It makes no difference if the company is being wound up 
(ibid). 








A Conveyancer’s Diary. 


An interesting case raising a new point upon the effect of 


s. 191 of the L.P.A. was recently before 
Effect of Farwell, J. in Re Carr’s Settlement [1933] 
Redemption 1 Ch. 928. 
of Settled Perhaps it may be best, first of all, to 
Annuities. refer shortly to the provisions of s. 191. 


Sub-section (1) enacts that “* where there 
isa rent, being either (a) a quit rent, chief rent or other annual 
or periodical sum issuing out of land; or” (6) and (c) which 
are not material for present purposes, then the sub-section 
proceeds: “the Minister shall at any time on the requisition 
of the owner of the land or of any person interested therein, 
certify the amount of money in consideration whereof the rent 
may be redeemed.” 

Sub-section (2) is concerned with a rent which * 
and was reserved on a sale or was made payable under a grant 
or licence for building purposes.” 

Sub-section (3) provides for a case where the person entitled 
to the rent is absolutely entitled thereto in fee simple or is 
empowered to dispose thereof absolutely. ‘ 

Sub-section (4) is important. I need not set it out at 
length. It is sufficient to say that where the Minister is 
satisfied (a) that the person entitled to the rent is unable or 
unwilling to prove his title or to give a discharge for the 
redemption money, or (4) such a person cannot be found ; or 
(¢) by reason of complications in title or want of trustees or 
other reason a tender of the redemption money cannot be 
made, then ** the Minister may authorise the owner or other 
person interested in the land affected by the rent to pay the 
amount of the redemption money certified by the Minister . 
into court to an account entitled in the matter of the rent and 
of the land affected.” 

Sub-section (5) enacts that “On proof to the Minister that 
such payment (whether into court or otherwise) or tender has 
been made, he shall certify that the rent is redeemed under this 
Act, and that certificate shall be final and conclusive and the 
land shall be thereby absolutely freed and discharged from the 
rent.” 

[ do not think that I need draw attention to the other 
sub-sections which, although important enough in other 
connections and perhaps in some respects may be difficult of 
construction, are not, I think, relevant to the questions which 
arose in the case to which I have referred. 

Now, to return to Re Carr’s Settlement. 

By a settlement dated in 1892 two annuities of £150 each 
charged on leasehold properties were settled upon trust for 
Helen Sarah Carr for life, and after her death for her husband, 
Henry Lascelles Carr, during his life and after the death of the 
survivor of them for their three daughters during their lives 
with remainders to their children. The settlement provided 
that the trustees might retain the annuities in their then state 
of investment, but if H. S. Carr and H. L. Carr, or the survivor 
of them, should in writing require them to sell, or if they, after 


is perpetual 





the death of H. S. Carr and H. L. Carr in their discretion should 
sell the annuities, the money produced by the sale should be 
invested as therein authorised. H. 8. Carr and H. L. Carr 
were both dead. The owners of the properties upon which the 
annuities were charged applied to the Minister of Agriculture 
and Fisheries under s. 191 of the L.P.A., 1925, to have the 
annuities redeemed, and in January, 1933, the Minister certified 
that the annuities could be redeemed for the sums stated in his 
certificate. The trustees of the settlement received the sums 
so certified from the owners of the property upon which the 
annuities were charged and invested the money so received in 
proper trustee investments which did not yield a sufficient 
income to meet the two annuities in full. 

In that state of facts, the question, of course, arose : What 
were the trustees to do? The annuities had ceased, and in 
place of them the trustees held a capital sum invested in a 
proper trustee security. The income from such investments 
did not yield sufficient to pay what had been the annuities. 
That was the result, not of any sale by the trustees, but of 
an enforced redemption under statute. 

I must confess that I should have advised (had such a case 
heen put before me) that the only proper course for the 
trustees to adopt (apart from obtaining the directions of the 
court) would be to pay the income arising from the invest- 
ments to the person who would have been entitled to the 
annuities if still remaining. It would not, I think, have 
occurred to me that the persons now entitled to receive the 
annuities (if still continuing) could be placed in any better 
position than those who were entitled in remainder. It seems, 
however, according to the judgment of Farwell, J., that I 
should have been wrong. 

In the course of his judgment the learned judge said : 
* There is no provision in the settlement as to what is to 
happen if the annuities cease to exist for any such reason as 
in this case, and in my judgment the true view is this: the 
annuities must be treated as still subsisting so far as the 
relative rights of the tenants for life and remaindermen are 
concerned.” So far so good ; although it is rather ambiguous, 
and I do not quite see why a state of things should be deemed 
to exist which in fact did not exist. Then his lordship 
continues: ** The only way, in my judgment, in which their 
relative rights could have been altered under the settlement 
was either by a sale by the direction of the two tenants for 
life or the survivor of them or at the discretion of the trustees, 
or it may be under an order of the court for the administration 
of the trusts; but in no other way is it possible, for their 
réspective rights to be altered.” That is a sweeping statement, 
with which, with great respect, I do not agree. The relative 
rights of the parties might be altered in at least two other 
ways—(a) by the operation of a statute, and (4) by agreement 
between the parties. Passing that for the moment, his lord- 
ship went on to say: ‘In my judgment the tenants for life 
are entitled, so far as it is possible, to remain in the same 
position vis-a-vis the remaindermen as they were before the 
sale took place.” I respectfully agree, but should like to add 
that the remaindermen were entitled to remain in the same 
the tenants for life as they were before 
to the conclusion at 
to be effected ? 

. The trustees 


position ** vis-a-vis ” 
the sale took place. Then we come 
which his lordship arrived: ‘ How is that 
In my judgment the right course to adopt is . 
should sell in each year sufficient of the capital to produce, 
with the income, £300 a year less income tax, and this annual 
sum is payable to the tenants for life.” To put it bluntly, 
therefore, the tenants for life were to receive their annuities 
in full, regardless of the fact that the remaindermen might 
not receive their capital in full, or perhaps in course of time 
nothing at all. 

The plain facts seem to have been that by reason of a 
statutory power over which none of the parties interested in 
the annuities had any control, the annuities had become 
capitalised, and it seems to me to follow that the income 








g2 THE SOLICITORS’ JOURNAL. 


November II, 1933 








arising trom the capital um realises 
tenants for | of 1 innuities, and after the death of the 
urvivor of them the neorme Was pavable to the persons 
entitle | n rema nde to the annuiti That ut le ist appears 
to me to be the correct iw of the matter 

I cannot, at present, see why the tenants for life of the 
annuithe hould, where thie capitalisation of the annuities 
was compulsorily made under statute, be in any better 
po ition than that in which they would have been if the 
capt ilisation had been carried out by a sale by the trustees 


mnferred by this ttlement 


ht then IL say that either he did 


under the powers ¢ 
If the learned judge was rig 
not sufficiently 


explain his reasons for the conclusion at which 


he arrived. or he has been inadequately reported 








Landlord and Tenant Notebook. 


LEASES are most frequently antedated when the tenant has 
enh possession under an agreement but 

Antedated completion Occasionally we find 
Lease. intedating without POSSESSIO! having been 
taken in the imterim In either case, the 

practice dor it first sight seem rather puzzling, but it 1s 
probably due to t lesire to make the lease exptre on one 
of the usual quarter-da ind to measure it by an integral 
number of eul Whether the advantages outweigh the 
disadvant ie nowada perh ip) (question ible ho doubt 


they did when calendars were unknown 

For misunderstanding has been known to result, and the 
trout which follow mia be of that travl Variety when 
omeone finds he has to pay for something he never even 
enjoyed 

The misunderstanding ts usually due to a confusion in the 
mind of one of the party is to the respective functions of 


habendum and covenant Once it is clear that the habendum 


measures the term only and cannot have the effect of making 


ovenunt trouble will he avoided 


Of course, this dor not mean that by executing a lease a 


absolved 


tenant who ha occupied under an uyvreement is 

from the con equence ot bre iking the terms of the latter. 
he plaintifl mn Cooper Robinson (1842), 10 M. & W. 694, 
i replevin action, occupied at the time of the distress under 
au lease for fourteen vear to be held from 30th July, 1840, 
dated the Ist February, I841, but actually executed after 
29th September the first pavment of rent to be made “ on 
the 25th March next.” The defendant’s cognizance said that 
he had distrained for a half-year’s rent due 29th September, 


that he had been 


The matter went no further 


released from the prior contract 


To this the plaintifi pleaded in bar 


this pleading admitted the prior contract, and there was 


nothing to show release 


But if there is no such prior contract, remedies cannot be 
found by invoking the present one. In Shaw v. Kay (1847), 
1 Kx. 412, a landlord sued for breach of covenant to repair. 


The covenant wa contained In a lease made Oth November, 
1842, to run from 22nd June last past * It was in June 
that the tenant had entered, and had commenced demolition 
und reconstruction operations of which the lessor now 


held that the tenant was liable only for 
Presumably the 
elther an 


complained It wa 
had 


would 


occurred afte 
had 


or In tort Tor trespass 


uct Ww he h execution 


plaintiff have some other remedy 


action on an agreement and in these 
allowed to amend—on terms 

This case was distinguished, or rather held not to apply, 
in Bird v. Baker (1858), 1 KE. & E. 12, 
The parties had on 19th July, 1851, executed a 


lease under which the plaintiff granted the defendant certain 


davs would be 
of which the facts were 
as follow 
premise to have and to hold ” them from 25th December, 
I849, for a 
hy id power! te 


next ensuing, and either 
at the 


term of fourteen years, 


party determine the lease determination 





| was payable to the | of the first seven vears thereof bv giving six months’ notic: 


determine in 1856; the 
determined till 
he had enjoyed possession for seven years which next ensued 
wrong, and in the 
held that the 
intention of the parties was to make the lease determinable 
from. the the term as 
One cannot help feeling some sympathy for the 


The plaintiff vave a notice to 


defendant considered the lease could not be 


from his entry and signing. He was 


ejyectment proceedings taken it Was 


at seven vears commencement of 
‘ xpressed 


defendant. who mav have thought that if he had not staved 


on he might have remained liable for rent. He probably 
would not, even if the notice had been irregular, for the 
estoppel rule would have applied : see the recent case of 


Farrow v. Orttewell | 1932 | 19 T.L.R. 28, (76 Sou. J. 831). 
{nother instance of misunderstanding was afforded by 
Jervis Tomkinson (1856), | H. « N. 195, This 
concerned a mining lease, under which the defendants were to 
a rock-salt yield not less than 2,000 
tons a vear or else pay for the deficiency at an agreed rate 
By a proviso, the lease was to terminate if the salt gave out 
This lease was executed 


case 


work mine and make it 


during the continuance of the term. 
on 16th November, 1852, to implement an agreement for a 
lease executed on 29th August, 1851. In the interim, the 
defendants had taken possession and the salt had become 
exhausted Presumably they thought that by completing 
the agreement they would get the benefit of its terms. At all 
events, after the execution of the lease they did no work 
and paid no rent, and these omissions were the causes of 
action. The proviso was held to have no effect on anything 
that had taken place since 16th November, 1852. 








Our County Court Letter. 
LIABILITY FOR WORKMAN’S EYE INJURY. 
THE case of Kirkham Vv. We bh c& Corhe tf, which was noted in 
the * County Letter’ in our issue of the 29th April, 
1933 (77 Sox. J. 297) was recently re-heard at Stourbridge 
County Court. The Court of Appeal, on the 11th July, 1933, 
had remitted the case for an award of compensation on the 
basis of partial incapacity. The fresh evidence that, 
on the Ith September, 1933, the applicant had undergone 
an operation for glassworkers’ cataract, and his case was that 
he was entitled to compensation (after the expiration of six 
months from the date of the accident) by virtue of the 
Workmen’s Compensation (Industrial Diseases) Consolidation 
Order, 1929, 3. , It was contended on his behalf that 
(a) the only reason for the six months’ time limit was to prevent 


( ‘ourt 


was 


a man from refusing to have an operation, and so claim 
compensation for life, (6) the applicant (having had the opera 
tion) was entitled to the benefit of the proviso to the above 
paragraph, as he ceased work on the 17th August (when he 
a week) and did not sign on again—at the 
employment exchange—until the 8th November. The 
respondents’ case was that (1) as from the 7th October, the 
applicant was fit for ordinary labouring, and was fit for work 
as a glassworkers’ labourer from the time of signing on, (2) the 
applicant had not shown any reason why he should recelve 
compensation beyond the six months. His Honour Judg: 
Roope Reeve, K.C. (sitting with a medical assessor) awarded 
compensation as follows, viz., for partial incapacity (from the 
[7th August to the 10th September) at 14s. 6d. a week ; for 
total incapacity (from the 10th September to the LOth October) 
at 30s. a and thereafter at 14s. 6d. until such time as 


the respondents might apply to review, with costs, on Scale B 


COMPENSATION FOR OLD ACCIDENT. 
IN the recent case at York ( ‘ounty Court of Sigsworth v. Londo: 
and North Eastern Railway Co... an award was claimed in 
respect of an accident in 1907, when the applicant (being then 
a goods porter) had sustained a fractured rib. Being unable to 


was earning 65s. 


week ; 


clea r 
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resume his work, the applicant had been made a mess-room 
attendant in 1913, whereupon he was paid the difference 
between the wages of that post and his pre-accident post. 
The medical evidence for the applicant was that he had chronic 
inflammation of the back muscle, and had never been free 
from pain. The res;ondents’ medical evidence was that, 
although the applicant had neurasthenia in 1912, his health 
had since improved and he was no longer a sufferer therefrom. 
His Honour Judge Stewart, K.C., held that the injury had left no 
incapacitating element, e.g., neurasthenia, and there was no 
proof that, since his retirement (in February, 1933) the 
applicant had not the ability to earn—as far as the accident 
a wage equal to his earnings at the time of 
Judgment was therefore given for 


was concerned 
the accident, i.e., 23s. 6d. 
the respondents, with costs. 


THE TITLE TO APPARENT EASEMENTS. 
(Continued from 77 Sou. J. 628.) 


THe need for an express reservation of easements, on the 
division of property hitherto held in common ownership, was 
illustrated at Maldon County Court in the recent case of Armour 
v. Valentine. The claim was for £10, as damages for trespass, 
and an injunction, by reason of the following facts: (1) there 
were three adjoining cottages, one of which had been purchased 
by the plaintiff in May, 1932, (2) there was no fencing between 
the gardens, and the defendant had walked over the plaintiff's 
back garden (in order to throw rubbish over the sea-wall) 
and had not only taken his bicycle through her front garden 
but had allowed his visitors to sit there, and had even dug 
it up, (3) on the 20th May, 1933, the plaintiff had, therefore, 
erected a fence, but this had been knocked down. The 
defendant’s case was that he was entitled to break down the 
fence, as he was merely using the land as it had probably been 
used for a century. Corroborative evidence was given by the 
defendant’s landlady, who stated that (a) on letting the cottage, 
she allowed the defendant the same rights as she herself had 
from the previcus owner, (b) there were really no gardens to the 
cottages, and the defendant remained her tenant until April, 
1932, when she agreed to sell his cottage to him—although 
completion had not yet taken place. His Honour Judge 
Hildesley, K.C., observed that the three cottages had originally 
belonged to the last witness, who granted the defendant certain 
facilities—so long as she resided in the cottage subsequently 
hought by the plaintiff. Unfortunately for the defendant, 
he was not now entitled to those facilities, in the absence of 
a specific agreement. Judgment was, therefore, given for the 
plaintiff for £2 damages and costs, together with an injunction. 


THE SCOPE OF THE STATUTE OF LIMITATIONS, 


THE effect of a fresh agreement was considered at Kye County 
Court in the recent remitted action of Stevens v. Bailey, 
in which the claim was for £31 6s. for petrol supplied (and 
repairs effected) between the 21st May and the 26th September, 
1926. The plaintiff's case was that (1) a sum of £31 15s. 9d. 


had been owing to one Bullock, from whom the plaintiff | 


bought the business in 1926: (2) the defendant was aware of 
the transfer, as the plaintiff's name was substituted over the 
premises and upon the bill-heads; (3) in February, 1928, 
the defendant went through the account with the plaintiff 
(and his clerk) and the sum of £22 was agreed in full settle- 
ment, provided it was paid forthwith; (4) this condition 
was not fulfilled, and a writ for the original amount was 
therefore issued on the 18th January, 1933 ; (5) the agreement 
of 1928 was a fresh consideration, and the statute of limita- 
tions only began to run from the date of that acknowledgment. 
Corroborative evidence was given by the plaintiff's clerk, 
but the defendant denied that there had ever been an agree- 
ment or even aninterview. His Honour Judge Herbert Smith 
held that (1) even if the amount had been reduced, there 
was no evidence of any set-off, which might constitute a 


| 


payment under the Act: (2) the agreement was only con- 
ditional, and, on the plaintiff's evidence (which was accepted) 
the full amount was correctly claimed in the writ. In the 
result, however, the statute applied, and judgment was 
therefore given for the defendant, but (as his evidence was 
rejected) without costs. 

LESSOR’S RIGHT OF RE-ENTRY ON BANKRUPTCY. 
In Crampton v. Rowntree, recently heard at York County 
Court, the claim was for £100 as compensation for the surrender 
of a lease of Spellar Park. The latter had been leased (in 
September, 1931) by the defendant to one Hutchison, at a 
rent of £50 a year, subject to three months’ notice to quit 
and the payment of £100—if the premises were left in good 
and habitable repair. On the 15th February, 1933, a notice 
to quit was given by the defendant, by whom compensation 
was also promised, but, on the 17th March, a bankruptey 
petition was filed by Hutchison. The defendant therefore 
contended that (1) he was entitled to possession without 
compensation, as the lease (in accordance with one of its 
clauses) had been terminated by the act of bankruptey—a 
breach of covenant incapable of being remedied ; (2) possession 
had not been given on the 15th May, at the expiry of the 
notice, as sub-tenants were still in possession on the 18th May, 
and there was a counter-claim of £30 for rent. The above- 
named plaintiff (as trustee in bankruptcy of Hutchison) 
contended that, having once exercised the option to pay 
compensation, the defendant remained liable therefor 
whatever may have occurred afterwards. His Honour Judge 
Stewart, K.C., held, however, that (a) the payment of £100 
was conditional upon the lessee yielding up the property at 
the end of three months; () being unable to do this, neither 
the lessee nor his trustee in bankruptcy could claim the 
amount. Judgment was therefore given for the defendant, 
with costs. 








Correspondence. 


[The views expressed by our correspondents are not necessarily 
those of THE SOLICITORS’ JOURNAL. ] 
Solicitors Act, 1933. 

Sir,—I think Mr. Fisher’s further letter in your issue of the 
{th November, is more unfortunate in tone than the first one, 
which was published on the 21st October. 

He implies that the observations in his first-letter to which 
I objected, were not directed at me. If that is so, why does 
he not openly withdraw them and express regret for the way 
in which his first letter was worded. 

I do not propose to reply to the remaining portion of 
Mr. Fisher's letter, because, to be absolutely frank, there is 
nothing, in my opinion, to reply to. He may join as many 
issues as he likes, but so far as I am concerned, the correspond- 
ence closes with this letter. 

Victoria-street, S.W.1. M. 

6th November. 


BaRRY O'BRIEN. 


Searches in Bankruptcy by Personal 
Representatives. 

Sir,—I have just had occasion to refer to the article in your 
Journal for 29th October, 1932, under heading * A Con- 
veyancer’s Diary ” and dealing with * Searches in Bankruptey 
by Personal Representatives . when making a division,” 
and see that the difficulties dealt with in that article are those 
occasioned by ss. 45 and 46 of the Bankruptey Act, 1914. 

It would be of considerable interest to me, and doubtless 
to others of your readers, if your contributor would let us 
have his views as to whether or not an administrator (who, 
before distribution, searches against what used to be known 
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next-of-kin, and finds that one was adjudicated a 
before the death ol the Intestate had not 
obtained his discharge prior justified 


in paying over, without informing the trustee, to such next- 
of kin the share to whi h he wa ol entitled but tor 


as the 
hankrupt and 
to the death) would be 


would be 


the bankruptcy, regard heing had to s. 47 (1) of the said Aet. 
The position of the administrator would seem to turn on 
the construction of the word hond fide and for value.” If 
no protection would be afforded, then it certainly seems 
advisable that an administrator should search before 
distribution 
Southampton-street, W.C.1 ALFRED POWELI 


26th Octobe l 


Recovery of Statute-barred Manorial Fines. 
Sir,—I have read with interest the article on p. 739 of yout 
issue of the 21st 
manorial fines 

I think that perhaps it may 
that fines become statute-barred at the expiration of six years 
death of the admitted tenant) or 
(Act came 


October. on the recovery of statute-barred 


lead to some mistaken impression 
ifter the event (suc h as the 
six vears after 1925 if the event happened hefore the 
into force 


I think it is 
run until the fine has 


clear that the six vears period does not begin to 
dloes not 


admitted 


hecome enforceable, and it 
death of the 
tenant or on the passing of a surrender infer vivos 

after the death of the 
whic h could 
to take 


hecome enforceable merels upon the 


Before 1926 a fine was not enforceable 


admitted tenant until admission of his successor 


he enforced by making proclamation for 


son eone 
admission was 
lectured to 


admission followed by seizure of the land until 
When the late Sir 


socre;ry 


Benjamin Cherry 
in 1925 | asked 

in reply to which he said that a fine would become enforceable 
to the 


taken 
members of The Law ome questions 


when the personal representative presents an assurance 


steward, or when a compensation agreement is entered into, 
or when notice to determine the compensation is served 
There can, I think, be very few eases in which a fine has been 


assessed and allowed to remain unpaid for six years so it 


appears improbable that the article was written with the 


intention of referring to those rare and exceptional cases \s 


a steward of several manors antl as having a considerable 


practice in manorial matters I should appreciate an expression 
to when the 


of the author’s views as <IX-year period commences 


to run 
Newark-on-Trent H. TALLENTS 
27th October 


learned contributor on this 
raised by Mr Tallents 


[A further article by the 
with the point 


Ep . Nol J | 


subject . dealing 


appears on p, 788 





Obituary. 
His Honour T. B. NAPIER 


His Honour Thomas Bateman Napier, LL D)., 
of the Derbyshire County Courts, 
on Monday, 6th 
Kducated at Rugby and London University, he was called to 
the Bar by the Inner Temple in 1883. He won 
and inthe Bar Final in [8&2 he obtained 
honour and was the first 


1893, and 


a former Judge 
died at his home in London 
November, at the age ot seventy-nine 
Se Ve ral law 
holarships and prizes, 
a certificate of senior He became 
a member of the L.C.C. in 
Corporate Property and of the Parliamentary Committee. — In 
1895 Mr Justice of the Peace for 
Middlesex. He represented the Faversham Division of Kent 


as a Liberal from 1906 to 1910, and in 1912 he was appointed 


was Chairman of the 


Napier Wis appointed a 


Judge of County Courts. Derbyshire He was also r sponsible 


for several legal publications 





Dr. F. J. WALDO. 
Dr. Frederick Joseph Waldo. M.A.. late coroner for the City 
his home in 


of London and Borough of Southwark, died at 


Holland Park. W.. on Thursday, 2nd November, at the age of 
elghtv-one Educated at Clifton, St. John’s College, Cam 
bridve, and St. Bartholomew's Hospital, he graduated M.D.. 


and also took the diploma of public health. He was ealled to 
the Bar by the Middle Temple in 1896, and in 1904 he was 
lecturer on Medical Jurisprudence to the Council of Legal 
He was appointed City Coroner in 1901, and he 
1922 He had held the Honorary 
President of the Coroners’ Society of England 


Education. 
resigned in offices of 
Seeretaryv and 
and Wales 

BETTINSON. 


solicitor, 


Mr. G. A. 


Mr. George Alfred Bettinson, 
the firm of Messrs. Forsyth, Bettinson & Company, of Birming 


senior partner in 


ham, died at his home at Edgbaston, on Saturday, 4th 
November, in’ his sixty-sixth vear. Mr. settinson Was 
admitted a solicitor in 1892. 

Mere. V. B. DAVIES. 


Mr. Vere Beamont Davies, retired solicitor, formerly senior 
partner in the firm of Messrs. Robert Davies & Co., of Warring 
ton, died at his home at Stockton Heath, on Saturday, 28th 
October, at the age of seventy-four. He was admitted a 
ind joined his father’s firm. He retired in 


solicitor in 1&8), 
1919 
Mr. C. W. HOBSON, 

Mr. Charles William Hobson, retired solicitor, of Beverley, 
Yorks, died at. his Beverley, on Saturday, 28th 
October. Mr. Hobson, who was admitted a solicitor in 1879, 
was Clerk to the Beverley Board of Guardians for over fifty 


home at 


years 
. Mr. J. H. JONES. 

Mr. J. Horatio Jones, solicitor, of Bangor, died at Liverpool, 
on Monday, 6th November. Mr, Jones, who was admitted a 
solicitor in 1906, was about fifty vears of age. He was for a 
short time a member of the Bangor City Council. 


Me. W. G. KEMPTHORNE. 


Mr. William Granville Kempthorne, solicitor, of Camborne, 
Cornwall, died recently He was admitted a solicitor in 1886. 


Mr. W. H. MILLS. 


Mr. Walter Herbert Mills, retired solicitor, of Stockton, died 
at his home at Marton-in-Cleveland, on Saturday, 4th Novem 
the age of seventy-four. Mr. Mills was educated at 
Durham, and having served his articles with Messrs. Newby, 
Richmond & Watson, now Messrs. Newby, Robson & Cadle, 
of Stockton, he was admitted a solicitor in 1882, 


Mr. J. KE. NEWALL. 


Mr. James Edward Newall, solicitor, of Skipton, formerly 
clerk to the Barnoldswick Urban District Council, died at his 
home, at Skipton, on Tuesday, 24th October. He was 
admitted a solicitor in 1896, and after about eighteen minths at 
Belsize, British Honduras, as Assistant Solicitor to the 
Attorney-General of the Colony, he returned to Skipton and 
hegan to practise on his own account. He was appointed 
Deputy Coroner to the Craven District of Yorkshire, but 
resigned owing to ill-health. 


ber, at 





IMPORTANT NOTICE TO SOLICITORS. 
ANNUAL PRACTISING CERTIFICATES. 

Practising certificates for the year 1982-33 will expire on 
the 15th November, and should be renewed before the 
15th December. 

All certificates on which the duty is paid after the Ist 
January next must be left with The Law Society for entry, 
and the names of solicitors taking out their certificates after 
that date cannot be included in the Law List for 1934. 
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Reviews. 


London Prisons of To-day and Yesterday. By Apert 
Crew, of Gray’s Inn, the Middle Temple, the Central 
Criminal Court, and the South-Eastern Circuit, Barrister 
at-Law. 1933. Demy 8vo. pp. viii and (with Index) 268. 
London: Ivor Nicholson & Watson, Limited.  L(Qs. 6d. net. 
The title of this book is perhaps not wide enough, for 

though principally concerned with the prisons of the capital, 
the author writes with his eye on the whole of our penal 
system. His work is valuable, treating compendiously, 
ecurately and in detail, a subject on which reliable information 
is difficult to obtain. 

His bare recital of the facts gives one an appalling picture 
of the mental cruelty of the nineteenth century prison, more 
horrible, by comparison, even than the physical cruelty of 
eighteenth century Newgate. The Old Bailey had its 

Beggar's Opera,” but what could even Gilbert and Sullivan 
have made of the oatmeal gruel, bread and potato diet, the 
masked and grey-clad prisoners, the hard-labour machines, 
the silent, lightless punishment cells of Victorian Wandsworth / 

In looking forward to the prisons of the future, perhaps the 
author leans with unduly trusting humanity on the hope of 
converting them into moral hospitals where reformation is 
paramount and punishment at a discount. We all would like 
to see that day, but till the world as it is offers no inducement 
to crime, humanisation can hardly proceed further than it has 
gone. The author, it should be added, does not ignore the 
advocates of a view sterner than his own. The chief value 
of this book lies in its facts rather than in its speculations. 
Principles of the Law of Real Property. Founded on the 

Twenty-fourth Edition of * Williams on Real Property.” 

sy R. A. Eastwoop, LL.D., Professor of Law and Dean 

of the Faculty of Laws in the Victoria University, Man 
chester, of Gray’s Inn and the Northern Circuit, Barrister 
at-law. Royal&8vo. pp. xliiand (with Index) 606. London: 

Sweet & Maxwell, Ltd. £1 7s. 6d. net. : 

This is necessarily not so much the twenty-fourth edition 
of * Williams on Real Property ° as a new work founded 
upon that famous Students have 
for many years past with the lucid presentation and style 
of the Jate Mr. Joshua Williams and the late Mr. Cyprian 
Williams. On many subjects, notably in those where the 
continuity of essential principles is shown connecting common 
law methods with modern methods of conveyancing, the 
only course was to reproduce the matter of the original, and 
that course has been faithfully adopted by the present editor 
The new scheme of interests in land necessitated a somewhat 
(different arrangement of the subject matter, but the work 
has gained rather than lost as a result of this re-arrangement. 
Students will be grateful for the clear and bold manner in 
which some of the more difficult questions arising out of the 
new legislation have been dealt with, an excellent example 
heing that arising in Re Leigh's Settled Estates (No. 1) [1926] 
Ch. 852; Re Leigh’s Settled Estates (No. 2) [1927] 2 Ch. 13 
ind Re Parker's Settled Estates [1928] Ch. 247. The learned 
editor is to be congratulated on his success in modernising 
this classic, which still remains a book which not only is 
attractive to the student commencing his studies, but also 


classic. heen familiar 





retains it usefulness long after he has qualified as a practitione1 


The Bulwarks of Peace and International Justice. sy HEBER L. | 


Hart, K.C., LL.D., late British Member of the Mixed 
Arbitral Tribunal. 1933. Crown 8vo. pp. xxvi and (with | 
Index) 240. London: Methuen & Co., Ltd. 7s. 6d. net. 


This is a new and revised edition of a treatise first published 
in 1917 in which the learned author was concerned to show that | 
the only effective method of providing against future wars 
lay in a covenant for mutual assistance, within agreed limits, | 
in maintaining peace under the League of Nations, but subject | 


to the condition that each power should disarm down to the 
limit of the forces necessary for fulfilling this covenant and 
for the purpose of maintaining order within its own territories. 
His view is that the Locarno Treaty involves a far graver 
risk than Britain ought to have undertaken. The volume is 
divided into twenty-one chapters each supporting a definite 
proposition: and the with an appendix 
setting out the Covenant of the League of Nations. The first 
of the propositions which the learned author sets himself to 
develop is that the natural progress of mankind involves the 
development of a social conscience which will ultimately 
secure the prevalence of soodwill and peace ; the last is that 
if the League of Nations is to fulfil its purpose it must provide 
an authority empowered to determine in the last resort every 
dispute which may threaten to disturb the peace of the world. 
In traversing from the first to the last, the author, without 
being an advocate of any particular course of policy, has set 
himself to indicate the changes which must be made in the 
constitution and powers of the existing League of Nations if 
it is to become an effective organisation for the maintenance of 


W hole concludes 


peace. 


Kighth Edition. 1933. By 
T. W. Morean, of Gray’s Inn and the Oxford Circuit, 
sarrister-at-Law. Demy &vo. pp. xxxvii and (with Index) 
567. London: Sweet & Maxwell, Ltd. 32s. 6d. net. 


Porter's Laws of Tnsurance. 


The last edition of this well-known book was completed in 
1925. Consequently the new edition includes many changes 
which legislation has since then effected in Insurance Law. 
Perhaps the most important is the change made by the Road 
Traffic Act and the Third Parties (Rights Against Insurers) 
Act, both of 1930. This branch of the law is given a chapter 
to itself. There are also sections of the Law of Property Act, 
1925, and of the Landlord and Tenant Act, 1927, which have 
altered the law. All these are fully dealt with, and the 
decisions on them right up to date are given. 

Unfortunately, the book shows signs of inadequate revision. 
There is a grammatical error at p. 69. At pp. IO] and 491 
Latin legal maxims are quoted, each containing an elementary 
grammatical “ howler.” At p. 247 there is a reference to 
Ord. XVI, r. 48, of the R.S.C., a rule which gave place to 
Ord. XVI A over four vears ago. These are, however, but 
Apart from them, the edition is well 
The book is especially useful in 


criticisms of details. 
worthy of its predecessors. 
that it contains chapters on all the various forms of insurance, 
and also in that it contains numerous Dominion and American 
cases. Many of these appear to decide questions which would 
never have been litigated in England, their answers being too 
obvious, but many of them provide most valuable assistance 
to the practitioner who is more than ever being called upon to 
consider questions involving the Laws of Insurance 


Books Received. 


The Lawyer's Companion and Diai 4, and London and Provincial 
Law Directory, 1934. Edited by Vivian A. A. ELGoop, 
Solicitor. Eightv-eighth Annual Issue. 1933. London: 
Stevens & Sons, Limited: Shaw & Sons, Limited. 7s. 6d. 
net. 

The Annual Practice, 1934. By W. VALENTINE BALL, a Master 
of the Supreme Court, and F.C. Warmovuen, of Lincoln’s 
Inn, Barrister-at-Law, assisted by Pattie CLerK and T. Hype 
HILLs, Annual Issue. 1933. Demy &vo. 
pp. cecexl and (with Index) 313] London: Sweet & 
Maxwell, Limited ; Stevens & Sons, Limited. £2 net. 

The A.B.C. Guide to the Practice of the Supreme Court, 1934. 
Sy F. R. P. Strincer, of the Central Office of the Supreme 
Court. Twenty-ninth Edition. 1933. Crown &vo. pp. 209. 
London: Sweet & Maxwell, Limited; Stevens & Sons, 
Limited, 7s, 6d, net. 
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POINTS IN PRACTICE. 


Questions from Solicitors who are Registered Annual Subscribers only are answered, and without charge, on the understanding that 





neither the Proprietors nor the Editor, nor any member of the Staff, is responsible for the correctness of the replies given or for any steps 


taken in consequence thereof. 


Buildings, E.C.4, and contain the name and address of the Subscriber. 


addressed envelope is enclosed. 





Presumption of Prior Death of Deceased’s Husband. 


(). 2851. In 1903 A was married to B, who left her about 
About 1910 (actual dates can be obtained) A heard 
seriously ill, and since then nothing has been 
heard of him either by A or any member of B’s family, all of 
whom believe him to be dead. \ has just died intestate 
leaving estate valued under £300 and is survived by a lawful 
son, two sisters and a niece. How should the status of A be 
described in the Revenue affidavit, oath, bond, ete. ? Should 
B be advertised for, or in what other way should he be cleared 
off? Further, the son and two sisters each intend to renounce 


1908. 
that B was 


administration, as they all desire the niece to look after the 
estate. Is this permissible as the niece cannot possibly have 
It will presumably be necessary 


Precedent of 


any interest in the estate ? 
to file renunciations of all three prior parties. 
oath would oblige 

A. Under the circumstances A’s son might lawfully presume 
the death of B and make the ordinary oath that A died a 
widow. Under no circumstances could a vrant be made to the 
niece who has no interest in the estate, unless perhaps A’s son 
disclaims by deed all interest in the estate as well as renounces 
administration. The effect of a disclaimer of a gift by will or 
deed is well known, but there appears to be no authority on 
the effect of a disclaimer by the only person entitled to an 
estate, and it 1s not advisable to test the question, as the 
Crown might make a claim to the estate a bona vacantia. Of 
course, the son would be taking some small risk in swearing 
that A died a widow, as if B did turn up the son would have 
to account for the estate. It appears hardly worth while, 
however, going to the court for an order to presume B’s death, 
W hic h would be done if the estate were large Unless B's hame 
is @ Verv common one, it would be worth while (unless B was 
known to have gone abroad) having a general search in the 
Registry of Deaths at Somerset House, where the names are 
indexed merely as having taken place in the various regis- 
tration districts; alternatively might be 
inserted in such papers as The News of the World, but as before 
stated on the facts given it is considered that the son would 


advertisements 


be justified in swearing that A was a widow. 


The Contracts of Domestic Servants. 


Q. 2852. A domestic servant is engaged at a weekly wage of 


fl 5s., payable weekly, without any express conditions as to 
Can she be discharged on a week's notice / 


servant breaks a glass and throws it in the 


notice 

\{ domesti 
dustbin On being asked what has become of it she professes 
complete ignorance, but on the fragments being produced 
confesses that she told a lie. Can the mistress discharge her 
without notice on the ground of bad faith ? 

A. In view of the absence of conditions as to notice, the 
fact that wages are paid weekly entitles the mistress to dis 
charge the servant on a week’s notice. The evidence is that 
she is engaged on a weekly contract 

It appears that the fragments were found before (and not 
after) the servant was questioned about the glass, so that the 


question was in the nature of a trap. The servant would 


probably not have told a lie if the fragments had been first 
produced to her, and she had merely been reprimanded for 
not reporting the loss and damage As the lie was partly 
induced by the action of the mistress, the latter is not entitled 





All questions must be typewritten (in duplicate), addressed to the Editorial Department, 29-31, Breams 


In matters of urgency answers w:!I be forwarded by post if a stamped 





to discharge the servant without notice. The evasion of the 
servant was probably due, not so much to bad faith (or any 
intention to deceive) but rather to her desire to escape a 
scolding or a demand for the replacement of the glass out 
of her wages. On a claim for wages in lieu of notice, the 
sympathy of the court would probably be with the girl, 
unless the glass was valuable, or the incident was one of a 
series, and the servant had been warned previously about the 
consequences of concealment. On the whole, the question is 
therefore answered in the negative. 


Order—Recovery or ARREARS” AFTER 


HussBaNnp’s DEATH. 


Maintenance 


(J. 2853. In 1926 A left a will in favour of B, and appointed 
her sole executrix. B proved the will and disposed of the 
estate without advertising for creditors. Seven years later 
a claim has been put forward by C (the widow of A) for main- 
tenance up to the date of death under an order of the justices 
of which order B had no knowledge. Is. B entitled to say 
that the claim is statute barred ? 

A. Arrears due under a maintenance order are recoverable 
against the deceased’s estate : Firman v. Royal [1925] 1 K.B. 
681. In that case it was assumed that the right was limited 
to six years arrears up to the husband’s death, but although 
the action was not heard until seven years after the husband’s 
death and may possibly not have been commenced till after 
six years had expired, the point was not taken that as to 
payments due for years over six from the commencement 
of the action, the claim was statute barred. There is no 
authority for holding that the order of the justices is a 
judgment under s. 8 of the Real Property Limitation Act, 
1874, and consequently the opinion is given that C’s claim in 
the present instance is barred by the Limitation Act, 1623. 
If she had distributed the estate to other beneficiaries she 
could clearly have pleaded the statute (Re Blow : St. Bartholo- 
mews Hospital vy. Cambden [1913] 1 Ch. 358) and it is con- 
sidered the principle would be applied to the executrix retaining 
the property as universal legatee. 


Registration of De-controlled Part of House wHerE 
PART NOT SEPARATELY RATED. 

(). 2854. A client owns a house of which he obtained 
vacant possession in August, 1923, and which was first let 
in two parts (not self-contained) late in that year. It was 
then rated between £20 and £21 and the rents were Ils. and 
12s. weekly. The house was still rated as a whole, at the 
same rateable value, on 6th April, 1931, the appointed day, 
Both parts of the house are now let 
at 18s. each weekly. Is it correct to assume that it is not 
necessary to register the house under the Rent Act, 1933 ¢ 

A. Although the two parts of the house are not separatel) 
rated, it is clear that if the rateable value of the whole house 
was apportioned, that of each part would not exceed the limits 
specified in s. 2 (1) of the Rent and Mortgage Interest Restric 
tions (Amendment) Act, 1933. In view of the provisions 
as to apportionment of rateable value contained in s. 16 (2) 
of the Act, it appears to be necessary to register under s. 2 (2) 
of the Act each part of the house which was let as a separate 
dwelling immediately before the passing of the Act. Con 
firmation for this view is to be found in para. 4 of the Circular 
(1348) to housing authorities issued by the Ministry of Health, 


and is still so rated, 
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dated 24th July, 1933, and in the Form of Application for 
Registration contained in Pt. ILI of the Schedule to the Rent 
Restrictions Regulations, 1933, which provides for the case 
of a dwelling-house where it forms part only of a rateable 
hereditament. 

Notice of Trust on Pre-1926 Transfer of Mortgage. 

@. 2255. In 1908 by a mortgage containing the usual joint 
account clause, A mortgaged certain premises to X and Y. 
X died in 1919, and Y died in 1920, having by his willappointed 
Z sole executor. By transfer of mortgage, in 1921, containing 
a recital that Z and Q were entitled in equity to the mortgage 
moneys, Z transferred the mortgage to Z and Q. The mort 
vage is now being paid off by A. Has A notice of a trust ? 
The recital is not the same as in Re Harman and The Uxbridge, 
Ete., Rly., 24 Ch. D. 720, as in that case the deed contained a 
recital by an executrix that her testator held the property on 
trust for other persons who were jointly entitled thereto, 
whereas in the present case the recital is an acknowledgment 
that Z, the executor of the will of Y, is trustee for Z and Q. 
There is a dictum of Tomlin, J., in Re Baten & Shepherd's 
Contrect [1924] 2 Ch. D. 378, to the effect that the position 
in that case might well have been different if the question 
arose with regard to a mortgage. 

A. We do not think that it is necessary to go behind this 
recital, which is clearly intended to keep notice of a trust off 
the title. It seems to us no worse than the common form 
recital used in such cases. If it appears on the face of a 
document that a mortgage debt vested in one or more persons 
belongs in equity to another or others, it follows that the one 
or more persons must be a trustee or trustees for that other o1 
otheis, but the definite nature of the trust affecting the debt 
in the hands of the trustees thereof from time to time is not in 
any way disclosed. It would appear that (prior to 1926) 
it was not necessary to look behind such a recital unless it 
vave notice of a definite trust, and now it is not necessary to 
trouble about a notice of a trust if the transfer is dated after 
1925 (L.P.A., 1925, s. 113). FR 


Trustee—Powrr or ATroRNEY UNDER T.A., 1925, s. 
Errect oF Brike RerurN TO THIS COUNTRY. 

(J. 2856. In 1929 a missionary executed a power of attorney 
in respect of a certain trust. It was to be irrevocable for one 
year, and should be revoked by the return of the principal to 
the United Kingdom. The missionary has now returned on 
a very short furlough. The question has now been raised as 
to whether this short return is sufficient to revoke the power 
We have advised that it is. Is this advice correct ? Is there 
any means of reviving the power without a new power of 
attorney ‘ 

A. We agree that the power is revoked (‘T.A., 1925, s. 25 (3)). 
Whether it is competent to a trustee to make a power irrevoc 
able within L.P.A., 1925, s. 127, seems obscure; the writer 
is disposed to believe that he cannot. We know of no method 
of reviving the power. A new power will be required on the 
return of the missionary to his field of duty. 


Will —Dearu Priok ro I898—Reat Esrare—NEcEssITy 
FOR PROBATE. 

(). 2257. At what date or time did the present probate 
practice originate? I have a title in which there is a will 
dated in 1865 and the testator died on about 5th March, L882, 
and it is stated at that time wills were not proved as to which 
query. 

A. Prior to the coming into force of the Land Transtet 
\ct, 1897, Pt. 1 (ist January, 1898), probate in common form 
of a will dealing solely with real estate could not be granted 








unless (perhaps) an executor Was appointed (Re Tomlinson, 

6 P.D. 209), or in other special circumstances. Indeed, such 
probate Was not necessary, since property devised prior to | 
that enactment was assured by the will direct to the devisee. | 


Real estate for the purposes of this enactment did not include 
the bulk of copyholds, and thus until 1926 a will dealing solely 
with such excluded copyholds was not in the normal case 
admissible to probate. Section | (3) of the Act authorised 
the grant of probate of a will dealing solely with real estate. 
Probate of a will of personalty, or of both real and personal 
estate, In common form, has long obtained, and formerly was 
the function of the Ordinary, but by the Court of Probate 
Act, 1857, the Ecclesiastical Courts were deprived of their 
jurisdiction in such matters and the modern procedure 
established. Under the Court of Probate Act, 1857, a will 
dealing with real estate only could be proved in solemn form. 
It is to be observed that, both under the Stamp Act, L815, 
s. 37, and under the Finance Act, 1894, s. 8 (6), and the 
Finance Act, 1896, s. 18, failure to obtain probate of a will 
of personalty is attended with penalties. With the above 
information before him our subscriber will be in a position 
to judge whether the statement that wills were not proved 
in 1882 is in his case justified. 


Title to Stolen Ring. 


(J. 2858. A steals X’s diamond ring. He sells it to B, who 
is a jeweller, in B’s shop in the City of London. B sells it 
in his shop to C. C sells it in Carlisle to D, who subsequently 
spends money on having the diamond reset. Advice is 
required as to X’s rights against B, C and D respectively. 
It would appear that B is liable for conversion. C has acquired 
in market overt, so that presumably the property passes to C 
(until the conviction of the thief), and that C’s act is not 
conversion. However, C has sold to D, and C having a 
perfectly good title to the ring, could presumably pass the 
title on to D. D then would be in a like situation to (. 
D has done work on the ring, and that presumably means 
that no court would issue an order of specific restitution 
against him. 

A. The custom of market overt (in the City of London) 
does not apply, where the rule is fo the shopkeeper, instead of 
by him: see Hargreave v. Spink [1892] 1 Q.B., at pp. 28 to 32. 
It is therefore agreed that B is liable for conversion, but € 
(having acquired in market overt) acquires the property in 
the ring, and D is in an equally good position—until the con 
viction of the thief. The effect of such conviction (under the 
Sale of Goods Act, 1893, s. 24) is that the property re-vests 
in the person who was the owner, notwithstanding any 
intermediate dealing—even by sale in market overt. The 
fact that D has done work on the ring is no reason for the 
refusal of an order for its return. The court can only impose 
terms upon the original owner (as a condition of his recovering 
his property) under the Pawnbrokers Act, 1872, s. 30. There 
is no provision in any other statute safeguarding the rights of 
any other possessor—even an innocent purchaser, such as Dy 


Assignment of Contract by Company. 

(. 2859. The A Company Limited and the B Company 
Limited made an agreement under seal for the purpose of 
obviating competition over a period of years. The agreement 
does not relate to land. The capital and undertaking of the 
A Company has now been acquired by the C Company Limited, 
and it is proposed to substitute the C Company for the A 
Company as a party to the agreement. The question arises 
whether the memorandum substituting the C Company for 
the A Company must be under seal having regard to s. 29 (3) 
of the Companies Act, 1929, and which appears to create an 
exception to the rule of equity that a contract under seal can 
now be varied by a parol contract. Section 29 (3) suggests 
that the variation must be made in the same way as the 
original contract. The point is of importance as it affects 
the stamp duty on a number of agreements. 

A. It appears that the question does not relate to a varia- 
tion or discharge of the agreement, so that the Companies 
Act, 1929, s. 29 (3) is not applicable. The proposed course 
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is an out-and-out assignment of the agreement as it stands, 
and for this purpose a memorandum under hand only (and 
not under seal) will suffice. The C Company Limited might 
even claim the benefit of the agreement, without an express 
assignment, as the facts appear to be within the principle 
laid down in Tolhurst v. Associated Portland 


Manufacturers, Ltd, (1903) A.C. 414. 


Cement 


Disclaimer by Liquidator. 


(J. 2860. A colliery company which is being wound up 
voluntarily held certain mineral properties under agreements 
for leases which contain the usual provisions of an onerous 
nature, and the question has arisen whether the agreements 
referred to ought not to be disclaimed by the liquidator under 
The liquidator has completed the 


his statutory power. 


realisation of the company’s assets, but, as the proceeds of 


sale are not sufficient to meet the costs of the liquidation, he 
desires, if possible, to avoid the expense of making a formal 
disclaimer of the agreements, which can, apparently, only be 
disclaimed with the leave of the court. It has been suggested 
to the mineral landlords that in lieu of a formal disclaimer 
by the liquidator, the agreements should be handed back to 
the landlords and treated as at an end. The company’s 
mortgagees have handed the agreements over to the liquidator, 
and have intimated to him that they have no objection to the 
same being disclaimed. The solicitors acting for one of the 
mineral landlords, however, contend that, if the liquidator 
handed back the avreements without the leave of the court, 
the mineral property would only re-vest in the landlords 
subject to any existing liabilities of the company, and that 
it is doubtful whether the landlords would agree to accept 


We shall 


be glad to know whether, in your view, there is any objection 


what amounts to a surrender in such circumstances. 


to the agreements being handed back to the mineral landlord 
as suggested, or whether the liquidator ought to proceed with 
the formal disclaimer 

A. The contention advanced by the solicitor (acting for 
one of the mineral landlords) appears to be sound Even if 
the mortgayees regard the agreements as valueless, the 
unsecured creditors may not be of the same opinion \part 
from whether the re-vesting would be subject to any existing 
liabilities of the company, the liquidator should obtain the 
leave of the court for his own protection, otherwise he might 
he exposed to the risk of misfeasance proceedings. The 
procedure of a formal disclaimer should therefore be followed. 


Rent Restrictions Act, 1933. 


(J. 2861. In the provisional rules and orders, a form of 
notice Is given, to be inserted in the rent book. The fourth 
particular to be filled in is the standard rent. In the case 
of properties which have been conveyed several times, the 
purchaser relying upon the vendor's particulars of the rent 
charged by him, and continuing with the same without any 
notice of irregularity from the tenant, it is impossible for the 
landlord to state the actual standard rent of 1914, and, really 
speaking, to check up accurately the rent which the tenant is 
now paying. In cases like this, is it in order to work out what 
the standard rent would be assuming the gross rent (which has 
not been disputed by the tenant) 1s correct, and insert this 
amount in the notice, leaving it to the tenant, at some future 
date, to bring the matter to the « ounty court for adjudication, 
under such powers under the act itself, or, in every case, is it 
imperative that, where the landlord has not documentary 
evidence of the 1914 standard rent, that he apply immediately 
to the county court for the court to fix the standard rent / 
It has been suggested to me that the latter is the proper 
course, but, logically, it appears peculiar that the Act should 
get over the old difficulty of ascertaining the standard rent by 
making a new basis for determination of the rent, and that 





everybody to state the standard rent, and apply to the court 
for a decision when there is no dispute with the tenant. 

A. If the standard rent is not exactly known, it would 
appear that strictly speaking application should be made to 
the county court to fix the standard rent. The provisions 
of s. 6 of the Rent and Mortgage Interest Restrictions (Amend- 
ment) Act, 1933, are intended to deal with such a case. If, 
however, the standard rent can be ascertained by assuming 
that the gross rental is correct, there appears to be no serious 
objection to this course. 


Estate Duty Poticy EKrrecrep spy HusBanp ror BENEFII 
OF Himsetr AND Wire—Monry PAYABLE TO SURVIVOR 
DEATH OF WIFE. 

(. 2862. A in 1925 took out an assurance policy for £1,500 
with profits on the life of himself and his wife, the policy 
moneys to become payable to the survivor of them or their 
assigns. The first premium was a lump sum of £1,016 and the 
subsequent premiums £19 I6s. LO0d. per year, and these 
premiums have all been paid by A. The wife has recently 
died and the policy moneys are being paid to A. It is 
contended that this is a case of a policy on a life which was 
effected and kept up by A for his own benefit, and no estate 

duty is payable, Is this contention correct / 

A. We can find no direct authority on this question, but a 
policy is undoubtedly property, and since a husband can 
insure his life for the benefit of his wife, the wife had a 
contingent interest in it, and it can hardly be said that the 
policy was the property of the husband, as in the case of 
Attorney General v. Murray {1904} 1 K.B. 165 (policy effected 
hy a father on his son’s life). Failure of a contingent interest 
is sufficient to create a succession (Afforney-General \. Pearson 
(1924] 2 K.B. 375, a case on aggregation). One would think 
the principle of s. 15 of F.A., 1896, ought to apply, but A can 
hardly bring himself within the words of the section, and the 
opinion is reluctantly given that there was a passing of 
property on the death of the wife in respect of which estate 
duty is payable, though we regard the point as not free from 
doubt. 


Trustees of Trade Union—Lianiviry ror Breach oF 
COVENANT IN LEASE. 

(. 2863. In 1912 a lease was granted to A, B and C, the 
trustees of a trade union. In March, 1933, the then existing 
trustees of the union, C, D and E were served with notice to 
repair the property under the usual repairing covenant, and 
the lease expired last June. In July, 1933, the union resolved 
that it should be dissolved, and some days later the landlord 
commenced an action for breach of the repairing covenant 
against C, D and E. The registration of the union has since 
been cancelled, and we are informed that the union had no 
funds whatsoever at that time. C, D and E claim that they 
are not personally liable for breaches of the covenant in the 
lease because of s. 10 of the Trade Union Act, 1871. We do 
not know whether a formal assignment of the lease to D.and E 
was ever made, but they were in possession when the notice 
was served, Will you please advise whether (i) C or (ii) C, D 
and E is or are personally liable for breaches of the repairing 
covenant. 

A, Section 10 has no application whatever to such a case. 
Section 9 specifically deals with actions against the trustees in 
respect of property, and s. 4 of the Trades Disputes Act, 1906, 
expressly reserves the rights under s. 9 of the Act of L871, 
though im fact s. 4 of the Act of 1906 does not apply at all to 
an action on a contract, such as a covenant in a lease. If 
D and E were the properly appointed trustees in the place of 
A and B the lease vested in them and C by virtue of s. 8 of the 
Act of 1871 and C, D and E were liable as assignees for breach 
of covenant committed during the time they held the property, 
which, as breach of repairing covenant is a continuing one, 


provisional order should, for the purposes of a notice, compel | means they are liable to make good the breach. 
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In Lighter Vein. 
He WereExk’s ANNIVERSARY. 

The story of Thomas Clarke shows how far a helping hand 
an lead. He was the son of a carpenter in the then 
disreputable slum of St. Giles, Holborn: his mother kept a 
pawnbroker’s shop. However, the Dean of Westminster took 
un interest in the boy and got him admitted to St. Peter's 
College. With this start, Clarke went on to Cambridge and 
Gray's Inn, where he was called to the Bar. The good Dean, 
following up his kindness, introduced him to Lord Macclesfield, 
formerly Chancellor, who, in his turn, took such an interest 
in him that a rumour got about that the young man was 
his son. This powerful friend recommended him to Sir Philip 
Yorke, afterwards Lord Chancellor Hardwicke, and thereafter 
his career was assured. He took silk in 1740, entered 
Parliament in 1747 and was appointed Master of the Rolls 
in 1754. Two years later, on the resignation of his patron, 
Lord Hardwicke, the Chancellorship was within his reach, 
but he refused it. He died on the 13th November, 1764, 
leaving a fortune of £200,000, most of which went to the 
third Karl of Macclesfield, grandson of his benefactor. He 
also left £30,000 to St. Luke’s Hospital. Some doubt was 
attempted to be thrown on the soundness of his mind, but his 
will was not contested. He was buried in the Rolls Chapel. 


THE STILL, SMALL VOICE. 


Soft peace descended on the great * sunshine roof” case 
when a witness appeared who spoke so low as to be almost 
inaudible. ** Don’t you ever have to shout at somebody in 
the workshops ?” asked Pritt, K.C. “ Not often.” ‘ Do 
you ever go to see Aston Villa play Birmingham ? ” suggested 
Hawke, J. ‘‘I am not interested.” So the court had to 
accept the witness’s vocal chords as they were, though 
evidence given pianissimo has enraged many a good judge. 
* Witness, for the sake of God and your expenses do speak 
out!” Maule, J., once exclaimed to a persistent mumbler. 
At the Liverpool Assizes, Rowlatt, J., experiencing similar 
difficulty, urged the offenders to speak out, adding: * If they 
refuse to use the voice which God has given them, I shal! 
have to put them up in the gallery where they will be obliged 
to speak out. The public are here to hear prisoners tried 
and they have a perfect right to hear all the evidence.” 
Serjeant Arabin as Common Serjeant was even more desperate. 
To one low-voiced lady he exclaimed ** You come here with 
your head in a false wig. If you can’t speak out, I'll take off 
your bonnet. If that won't do, I'll take your cap off, and if 
you don’t speak out then, I'll take your hair off.” 


To Swear or Nov to Swear. 


It was rather naive of the witness whom the judge at the 
Reichstag fire case ordered to be arrested for alleged perjury to 
tell the court that he did not know he was on his oath, 
especially as before commencing to vive evidence he had 
asked if he might swear a simple oath without reference to 
God. The idea that a particular form of oath imposes a 
higher duty with regard to veracity is well-established in the 
traditions of the law courts. Thus, the Highlanders used not 
to regard the Lowland oath as imposing any binding obliga 
tion. Once at the Carlisle Assizes, a Highland cattle drover 
prosecuted an enemy of his on a charge of horse stealing and 
swore positively to the fact. Seeing this, the accused asked 
the judge that the prosecutor might be sworn in the Highland 
manner, but this oath being tendered, he refused to take it, 
observing that ** there is a hantle of difference betwixt blowing 
on a book and damning ane’s ain soul.” In Ireland, it used 
to be a favourite evasion for the witness to kiss his thumb 
instead of kissing the book. It was on detecting one of these 
that Phillips, an frish judge, exclaimed : “* You may think to 
deceive God, sir, but you won't deceive me.” 





Notes of Cases. 
High Court—King’s Bench Division. 
Isaac Modiano Brothers and Son »v. F. D. Bailey & Sons Ltd. 


Branson, J. 3st October, 1933. 


Birt oF Lapinc—FrReicuHr CLausE—-BAaRLEY CARGO—BaAsIs 
or Pounp Strerunc Eqguat tro U.S.A. DoLLARs GoLp 
GOLD STANDARD ABANDONED—-EXCESS ON FREIGHT 


PAYABLE BY BuyEeRS—BUYERS NOT AGENTS OF SELLERS. 


This was an award in the form of a special case stated by 
the Appeal Committee of the London Corn Trade Association, 

By a contract in the form of the association’s contract made 
on the 30th March, 1933, the respondents, F. D. Bailey and 
Sons, Ltd., sold to the appellants, Isaac Modiano Brothers and 
Son, a quantity of Chilean barley on c¢.i.f. terms, at 20s. 6d. 
a ton, including freight and insurance. Delivery was to be 
made at Antwerp, and freight was to be payable on discharge 
at that port. The barley was shipped on a Norwegian steamer 
under a bill of lading, dated the 3lst March, 1933, which 
contained a freight clause as follows: ~ Freight and charges 
22s. 6d. per ton of 1,000 kilos payable at destination, Freight 
collect on basis of pound sterling equal S4. 86 U.S. gold: 
shipowners to have option of collecting US dollars or their 
own country’s currency at ruling rate of exchange for U.S. 
gold dollars.” The United States abandoned the gold 
standard on the 19th April, 1933. 
arrived at Antwerp, and completed discharge on the 11th May, 
1933. The buyers paid the freight on delivery as pro\ ided by 
the contract, but the shipowners refused to deliver unless a 


In due course the steamer 


sum in Belgian franes equal to £49 was paid in addition to the 
sum which the buyers contended was due. In order to obtain 
their goods the buvers paid the shipowners the excess under 
protest, and in the arbitration the buyers sought to recover 
the sum from the sellers. The appeal committee awarded in 
favour of the sellers, and the buyers now appealed. 

3RANSON, J., said that it was contended by the buyers that 
they, acting as agents for the sellers, were entitled to be 
indemnified for the course which they reasonably took. To 
establish that position the buyers must show that they were in 
fact agents for the sellers, and that, in his opinion, they could 
not do. 
as such became assignees of the contract of affreightment. 
As between them and the sellers they undertook to pay the 
freight reserved by the bill of lading whatever it might be. 
In discharging the liability to pay freight under,the bill of 
lading the buyers were acting for themselves and not for the 
sellers, and the claim based on the ground of agency failed. 
The claim also failed on the further ground that if the buyers 
made the extra payment when it was not in fact due they made 
it under a mistake of law. With regard to the construction . 
of the bill of lading his lordship held that the amount which 
the shipowners were entitled to recover for freight was £275 
and not £324, which the buyers had mistakenly paid, and the 
buyers could not in any event recover the difference from the 


The buvers were indorsees of the bill of lading, and 


sellers. 
CouNsEL: David Davies, for the appellants ; 

the respondents. 
SOLICITORS : 


Gething, for 


Ballantyne, Clifford & Co. ; Thomas Cooper 
and Co. 

[Reported by CHARLES CLAYTON, Esq., Barrister-at-Law.] 

Drew v. Dingle. 
Lord Hewart, C.J., Avory and Lawrence, JJ. 
2nd November, 1933. 

PASSENGERS AND THEIR 
FARES FOR 


Moror VEHICLE—CARRIAGE OF 
Propuce TO Marker—INCLUSIVE CHARGE 
PASSENGERS—LORRY USED AS “ EXPRESS CARRIAGE ” 
UNLICENSED—DiReEcTION TO CONVICT. 

This was an appeal by way of case stated from a decision 
of the justices at Saltash, Cornwall. 
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The appellant, Police Superintendent James Henry 
Drew, who was duly authorised under the Road Traffic 
Act, 1930, preferred two complaints avainst the respon- 
dent, Ernest Dingle, charging him (1) with having on the 
3ist December, 1932, unlawfully used a motor vehicle as 
un express Carriage, not heing the holder of a public service 
vehicle licence to use it as a vehicle of that class, contrary 
to s. 67 of the Road Traffic Act, 1930: and (2) with using 
the same vehicle on the same occasion as an express Carriage, 
not being the holder of a road service licence to use it as a 
vehicle of that class, contrary to 72 of the Act At the 
hearing of the informations the following facts were proved 
or admitted On the 3lst December, 1932, when the 
respondent was at Saltash driving his motor lorry and carrying 
in it a quantity of market produce and five passengers, he 
Wis stopped by a police constable. The passengers were 
the owners of some of the market produce which was being 
carried by the respondent, and were accompanying their 
produce to the market Two of the passenyers paid the 
respondent 10s. for the conveyance of their produce and 
themselves 
themselves and their produce, and the fifth 5s. 3d. for the 
The respondent held neither a public service 


two others paid him 7s. for the conveyance of 


Same purpose 
vehi le licence nor a road service licence for the lorry The 
justices were of opinion, in so far as It was a question of fact, 
that the payment of one sum to cover the convevance of 
hoth the passenyel and their goods did not constitute the 
conveyance of passengers ut separate fares and that no 
separate fares were charged in respect of the passengers, and 
that the lorry was a vehicle ordinarily used for the purposes 
of agricultural trade and not adapted for carrying eight o1 


more passengers, and the \ accordingly dismissed the 
Informations 

Lord Hewarr, C.J aid that the respondent had been 
charged with using the lorry as an express lorry, and he, 


his lordship, thought that that clearly was so. Fares were 
paid for the passengers, and he, his lordship, thought that 
it was quite immaterial that they carried their market produce 
with them The case should uO hack to the justices with a 
direction that the offence charged had been proved 

Avory and Lawrence, JJ., gave judgment to the same 
effect 

COUNSEI Wilfrid Lewis 


for the responce nt 


for the appellant Dingle Foot 
SOLICITORS The Treasury Solicitor Foot. Bowden apd 
Blight, Plymouth 


{Reported by CHARLES CLAYTON, Esq., Barrister-at-Law 


Societe Anonyme Metallurgique de Prayon, Trooz, 
Belgium v. Koppel. 
Roche, J 2nd November, 1935 


Bins oF Excua'ncke— Drawn, AccertED AND PAYABLE IN 
GERMANY femepy Barrep iN THREE Monvrus By 
GERMAN LAw-—Ricuts Nor ExvincuisHep—No Liiva 
riON IN OPERATION BY ENGLISH LAW 


In this action the plaintiffs, a company carrying on business 
at Trooz, Belgium, claimed uvainst the defendant, Leon 
Koppel, for the sum of £333 3s. 3d. due under a bill of 
exchange, dated the 7th December, drawn by the defendant 
in Berlin on a German company and payable in Berlin on 
the Srd March, 1932, to the drawer'’s order. The bill Was 
endorsed by the defendant, and the plaintiffs were the holder 
for value of the bill, which was duly presented for payment 
in Berlin on the Sth March, 1932, and was dishonoured. They 





accordingly brought the present action The defendant 
alleged that even if the plaintiffs were the holders for value 
as alleged, they had no claim whatever against him, because 


under the provisions of the German law the claims of a holder 
against a drawer and endorsee of a bill of exchange lapsed 
in three months from the date of protest being made, and | 


that inasmuch as the bill was protested on the 5th March, 
1932, the plaintiffs’ claim, if any, lapsed on the 5th June, 1932. 

{0cHE, J., said that it was contended that by German law 
the rights of the plaintiffs against the defendant terminated 
within three months of the date of protest. The main question 
in controversy was whether the German law of limitation 
applicable extinguished the rights of the party suing, ot 
whether it merely barred or interfered with his remedy. He 
(his lordship) had arrived at a clear opinion, on the weight of 
authority, that the present effect of German law was that 
under a document such as the one in issue the rights of the 
party were not extinguished, but the remedy was barred. 
What, then, was the result of that finding in English law 
In that matter his decision was fixed by two old authorities : 
Hubler v. Steiner, 2 Scott, 304, and Harris and Adams v. Quine, 
L.R. 4 Q.B., 653. It was clear from those authorities that 
Knvlish law regarded the law of limitation as a matter of 
procedure, and the English courts were unable to apply any 
law of procedure other than the law of England. It was 
clear that by the law of England there was no statute of 
limitation in operation against the plaintiffs, and there Was 
nothing to prevent them from recovering. Judgment for the 
plaintiffs. 

CounseL: H. O'Hagan, for the plaintiffs; Phineas Quass, 
for the defendant 


Donald McMillan & Mott ; Teff & Teff. 


[Reported by CHARLES CLAYTON, Esq., Barrister-at-Law.] 
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Rules and Orders. 


THe SUPREME Court FuNDs (No. 2) RULES, 1933. 
DATED OCTOBER 25, 1933. 

1, the Right Honourable John Viscount Sankey, Lord High 
Chancellor of Great’ Britain, with the concurrence of th 
Lords Commissioners of His Majesty’s Treasury and in 
pursuance of the powers contained in section 146 of the 
Supreme Court of Judicature (Consolidation) Act, 1925,(*) 
and every other power enabling me in this behalf, hereby 
make the following Rules : 

1. The words “ or pleading,”’ shall be deleted from 
Rule 32 (1), in each place where they occur. 


* 15-6 U. 5, c. 49 
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2. In Rule 43,—(a) the words “ in satisfaction ’’ shall be 

inserted after the words “‘ to appropriate ”’ ; (b) the e <9 — 

* Rule 8 ”’ shall be substituted for the expression ‘‘ Rule ; 

und (ce) the words from ‘‘ and whether so appropriated ”’ a. n 
‘ have been tendered,”’ inclusive, shall be deleted. 

3. Paragraphs (1) and (2) of Rule 44 shall be revoked and 
the following paragraphs shall be substituted therefor : 

*44.—(1) When money has been lodged in satisfaction 
of a claim under Order XXII of the Rules of the Supreme 
Court, and when and so far as money lodged under Order 
XIV has been appropriated in the manner provided in the 
last preceding Rule, payment shall (except in cases relating 
to infants or persons of unsound mind) be made by the 
Accountant-General to the person in satisfaction of whose 
claim it has been lodged, or to the person otherwise entitled 
thereto, or, on the written authority of either such person 
respectively, to his solicitor, upon receipt of a notification 
that the plaintiff accepts the sum lodged in satisfaction, 
and that due notice has been given of such acceptance, 
within the time limited by Order XXII, Rule 2, and upon 
a request or authority for payment of the same; such 
notification and request or authority to be in the Form No. 35, 
36 or 37, or as nearly may be: 

Provided that no payment shall be made under this Rule 
in any case (a) where an Order has been received restraining 
such an ger or (6) where a defence of tender before action 
has been pleaded, or (c) where money has been lodged by 
one or more of several defendants. 

(2) When a request is made for payment of money lodged 
in Court on a notice, the original receipt and notice must, 
whenever so required, be produced at the Pay Office.”’ 

4. The following sub-paragraph shall be inserted at the end 
of paragraph (2) of Rule 67, and shall stand as part of that 
paragraph -— 

(k) any costs directed to be paid to the Official Solicitor 
shall be carried over to an account in the Pay Office books 
entitled ‘ Official Solicitor’s Costs.’ 

5. In Forms No. 19 and No. 23—(a) the words “ or ‘ with 
defence setting up tender,’’’ shall be omitted; (b) the 
expression ‘*‘ Rule 1 ’’ shall be substituted for the expression 
‘ Rule 5”’ and for the expression ‘‘ Rule 6’’; (c) the words 
‘setting up tender” shall be substituted for the words 
** denying liability.” 

6. In Form 31—(a) the word 
substituted for the word “ respect, 
‘as under ’”’ down to “ have been tendered,”’ 
be deleted. 

7. Forms No. 32, No. 33, and No. 34 are annulled. 

8. In Forms No. 35 and 36, 

(a) the heading shall be deleted and the following heading 
substituted therefor : 


‘ satisfaction ’’’ shall be 
” and (b) the words from 
inclusive, shall 


* Rule 44 (1) 


A 
In the High Court of Justice. 

Request for payment of Money lodged, or appropriated, 
in satisfaction of claim (under Rule | or Rule 8 of Order 
AXXIT)”’ ; 

(b) the expression ‘‘ Rule 2’ shall be substitute d for the 
expression ‘‘ Rule 7’’; and (ec) the expression * (As in 
Form No. 32) ’’ at the foot of the form shall be deleted and 
the following paragraphs shall be inserted in lieu thereof : 

‘ If remittance by post is desired, the payee (whether 
plaintiff or solicitor) should fill up and sign the request 
below, and send the Form, entire, to the Accountant- 
General, Royal Courts of Justice, W.C.2 

eee 193.. 

I request that the above sum may be remitted to me, 

by post at the above address, by cheque crossed to 


Cee: Se Oe . Dic ced cestindeseerecewaceee nan 
account at (insert name of payee’s bank). ... 6.0000 e eens 
Bank. 


Signature (in the case of a firm, one partner to sign as 
above. A firm-signature cannot be accepted) 


_ 9%. In Form 37—(a) the heading shall be deleted and the 
following heading substituted therefor :— : 
* Rule 44 (1) 


In the High Court of Justice—King’s Bench Division. 
Request for payment to a Company of Money lodged, 
or appropriated, in satisfaction of claim (under Rule | 
or Rule 8 of Order XXII) ”’ ; 
(6) the expression ‘‘ Rule 2” shall be substituted for the 
expression ‘“ Rule 7°’; and (c) the expression ‘“ Form No. 


| 35” shall be substituted for the expression ‘‘ Form No. 3?” 
at the foot of the form. 

10. These Rules may be cited as the Supreme Court Funds 
(No. 2) Rules, 1933, and shall come into operation on the 
Ist day of November, 1933, and the Supreme Court Funds 
Rules, 1927, as amended,? shall have effect as further amended 
by these Rules. 

11. The Supreme Court Funds (No. 2) Provisional Rules. 
1933, dated the 26th day of July, 1933, and now in force, shall 
continue in force till the Ist day of November, 1933, on which 
day they shall be superseded and replaced by these Rules. 

Dated the 25th day of October, 1933. 

Sankey, C. 
Austin Hudson, \ Lords Commissioners of His 
James Blindell, 3 Majesty’s Treasury. 
+ S.R. & O. 1927 (No. 1184) p. 1368, as amended by S.R. & O. 1931 (No. 459) 
p. 1239 and 1933, No. 61. 





Parliamentary News. 
Progress of Bills. 
House of Lords. 


Road and Rail Traffic Bill. 


Read Second Time. [7th November. 


House of Commons. 


Electricity Supply Bill. 
Read First Time. |7th November. 
Expiring Laws Continuance (No. 2) Bill. 
Read Third Time. [Sth November. 
Firearms and Imitation Firearms (Criminal Uses) Bill. 
Read Second Time. [Sth November. 
Local Government Bill. 
Read Second Time. [Sth November. 
Ministry of Health Provisional Order Confirmation (Wellington, 
Salop) Bill. 
Read Second Time. [Sth November. 
Ministry of Health Provisional Order Confirmation (Worthing) 
Bill. 
Read Second Time. 
Unemployment Bill. 
Read First Time. [Sth November. 


[Sth November. 





. ° ° 
Societies. 
The Magistrates’ Association. 

This Association held its twelfth Annual Cenference at 
the Guildhali on the 25th October. 

THE Lorp Mayor (Sir Percy Greenaway), in opening the 
proceedings, spoke with great regret of the loss of Sir Edward 
Clarke Hall, the late Chairman of the Association, a few days 
after the last meeting. He welcomed Sir EK. Marlay Samson, 
K.C., as an understanding successor. The work of magistrates 
during the past year had, he remarked, been largely occupied 
in the consideration of the new Children Act. The ideas 
which had been developing in the twenty-five years that had 
passed since the ‘* Children’s Charter ”’ of 1908, together with 
the experience of the Association, had been embodied in the 
new Act. Magistrates were gravely concerned with the 
number of traflic offences which were brought before them ; 
they must stick to the rule of judging every case strictly on its 
merits, refusing to be stampeded by personal criticism or 
public agitation. 

Dr. R. D. GILLESPIE opened a discussion on the medical 
and psychological aspect of delinquency, and explained that 
the psychologist aimed not at penalising the delinquent but 
at canalising his energies into healthy channels. 

Dr. HELEN BoyLe, who also spoke, pointed out that prison 
was a way of shirking life less painful and irrevocable than 
suicide. A criminal who returned to the community dis- 
contented was, she declared, a potential source of damage. 
The new Act recognised new knowledge and provided new 
help for the court, but not for investigation by a psychiatrist. 
She pointed out that the Home Office instructions contained 
only five lines on medical examination, and she exhorted 
magistrates, as captains of the ship, to accept the help of the 
psychiatrist in interpreting the chart of the offender's mind 





and pointing out the hidden rocks. She quoted a saying that 
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the seriousness of the offence was not a criterion of the social 
menace of the offender. Investigation of a person charged for 
a slight offence might, she said, bring to light tendencies 
which, if unchecked, would result in serious and violent 
crime. 

DELINQUENCY IN PRACTICE. 

Many interesting points were raised in the discussion : 
Mr. H. E. F. PATEMAN (Cambridge) stressed the necessity for 
yreat care in certifying mental defectives, even on the advice 
of two medical practitioners. Mr. A. D. THorre (Hastings) 
asked for information about hereditary taints under the 
influence of which a person would commit crime irrespective 
of his surroundings. Sir ROBERT ARMSTRONG-JONES 
(Carnarvon) mentioned encephalitis lethargica (‘* sleepy 
sickness ’’) as a source of juvenile delinquency ; he praised 
prison discipline as an excellent régime for young delinquents 
and a good training-ground for mental defectives. Mr. T. E. 


Morris (Holborn) said that the whole problem was like that of 


dealing with malingerers. Mrs. P. EK. CuspEN (Reading) 
said that Sir Robert's statement that prison was a preventive 
institution could not be verified by statistics. Once prison 
became known to the delinquent it lost its power of deterrence. 
The Mental Treatment Act, 1930. was not being used to 
anything like the extent it should be, and its facilities for 
temporary treatment without certification ought to be more 
widely employed. A lady magistrate from Worthing declared 
that the town’s psychiatric clinic, at which a physician from 
the mental hospital attended once a week, was most successful 
and of great use to the local Bench. Mr. G. B. Asu (Weymouth) 


said that he was impressed by the extraordinary variety or 


diseases of the mind met with in offenders, and that the longer 
he lived the less he wanted to punish anyone for anything. 


He quoted Julian Huxley’s saying *‘ At the moment of 


conception we are given a pack of cards with which we have to 
play the game of life.’ This, he said, with Lord Dawson’s 
remark that our pituitary gland governs our destiny, made a 
magistrate think. Mr. Rh. H. HANNANT (Bishop Auckland) 
said that owing to unemployment parents in many families 
had lost control of their children. The Act would have to be 
administered more severely than was generally supposed. 
Children who had once been put on probation came a second 
time. There might be a psychological moment in the life of a 
child when the parent should exercise control. If at that 
moment every parent would apply the rod there would be far 
less crime in the country. His own five had not been coddled 
any more than he had, and no harm had come to them. 

Mr. CLAUD MULLINS (North London) asked for the medical 
speakers’ experience of the cure, as opposed to the diagnosis, 
of the sexual offender. To diagnose was easy, but did not 
help the Bench. In the two years he had been a magistrate 
every instinct in his system had been offended by the thought 
of sending certain exhibitionists and homosexuals to jail, but 
he had to protect the public, and until he could have some 
assurance that he could get them cured he had no other 
course. He had sent many cases of this type to two psycholo- 
gical clinics in London and to specialists, but so far he had 
still to receive that assurance. 

Dr. GILLESPIF, in reply, pleaded for greater opportunities 
of seeing the material with which the magistrate had to deal. 
(mong private patients, he said, a certain percentage of sexual 
offenders could be treated successfully, but the problem was 
an economic one. There was very little equipment of any 
kind in this country for treating such people ; treatment to 
be successful must be long and the money was not there. 

The CHAIRMAN stated that magistrates, in administering 
the new Act, would have to give much more care and study 
to this branch of the problem than had been given in the 
past. They would welcome the skilled assistance of the 
medical practitioner. Calverley had described the young 
delinquent accurately 

** He was what nurses call a limb, 
One of those small, misguided creatures 
Who, though their intellects are dim, 
Are one too many for their teachers.’’ 
It was the duty of magistrates to see that their young 
offenders were not one too many for them. 
THE New JUVENILE CouRtTs. 

In opening the afternoon proceedings, the LORD CHANCELLOR 
said that under the new Children Act juvenile delinquents 
would be dealt with only by a panel of specially-selected 
justices, and it was hoped that the justices whbd appointed 
these panels would select the right kind of man and woman : 
those with knowledge and sympathetic understanding of 
young people in the walk of life of those who were most 
likely to come before them. It was impossible to lay down 
hard and fast rules about the age of magistrates, but he was 
not disposed to favour the original appointment of old people. 
The work of juvenile courts was so specialised that they 





should consist of the most active, wise, patient and sympathetic 
members of the Bench. He hoped that women would sit on 
every one of the juvenile courts. The reformation of the 
young offender was the solution of the problem of the habitual 
criminal. 

The Summary Jurisdiction (Appeals) Act, he continued, 
revolutionised the system of appeals to quarter sessions. 
Appeals would no longer be heard while the court was in 
session, but the committees would probably meet at con- 
venient times throughout the year. <A _ slight increase in 
appeals might be observed at first, but a useful provision in 
the Act gave the appeal committee power to increase the 
sentence imposed by the court of summary jurisdiction. The 
existence of this power might be an effective deterrent to 
frivolous appeals. 

THE STATE OF OCRLME. 

Mr. H. R. Scorr, Chairman of the Prison Commission, read 
an admirable paper based on research into the Prison Statistics 
and the police figures for indictable offences. First of all, he 
pointed out that only 45 per cent. of prison population was 
criminal, the remainder being debtors, persons who had failed 
to pay fines, and prisoners who were subsequently acquitted. 
The figures for indictable offences, therefore, gave a more 
reliable index to the state of crime than the prison returns. 
They had risen from 98,000 in the pre-war years to 159,000 
in 1931. Part of the increase was statistical—the police heard 
of more crime——but even so, there was a real increase. Murder 
and robbery with violence had remained stationary : burglary 
was a dying industry, but breaking-in by day, simple larceny 
and false pretences were greatly increased, the former chiefly 
because the motor car enabled the criminal to go farther afield. 
The great proportion of young offenders was a serious problem. 
The Prison Commission looked upon boys’ and girls’ clubs and 
playing fields as their outer defences. He condemned the short 
sentence, because it gave no opportunity for training, inter- 
fered with the training of long-sentence prisoners, and increased 
the criminal proportion of the prison population. Experience 
of preventive detention was not encouraging. 

Mrs. C. D. RACKHAM (Cambridge), after inveighing against 
the motoring offender and advising magistrates to use their 
powers of suspending licences, put down much crime in young 
persons to their neglect by legislation. Many left school at 
fourteen and worked in totally unregulated occupations ; even 
if they passed into a factory or shop they were allowed to work 
for sixty and seventy-two hours a week without medical 
supervision. Overwork, overstrain and lack of leisure were 
fruitful sources of crime. 

Sir ViviAN HENDERSON, M.P., considered that much crime 
was due to lack of discipline in the home during and since the 
war, and to cheap amusement and travel, which slackened the 
bonds of family life. He pleaded with magistrates to send 
young offenders to training institutions for a long enough time 
to enable their teachers to deal with them. He considered 
that the abolition of the licensing system would be a great 
mistake, for long-sentence men needed help on discharge as 
much as in prison. He wished to see the Prisoners’ Aid Society 
work centralised and linked up with the licensing and probation 
systems. 

THe KARL OF FEVERSHAM begged magistrates, when they 
bound a prisoner over, té instruct the clerk to make a proper 
supervision order with suitable conditions, to give the probation 
officer authority over him. When a condition was broken and 
the probation officer brought the offender up, magistrates 
should deal with the case seriously. They should devote 
great care to preliminary investigation: to the police and 
probation officer’s reports there was now added that of the 
school attendance officer. If magistrates would follow these 
three requests, he said, they would redeem the probation 
system from the charge of sentimentality, weakness and 
over-lenience. 


Incorporated Accountants’ Students’ Society. 


Mr. N. M. G. Faulks, Barrister-at-Law, delivered a lecture 
on ** The General Principles of Income Tax Taxation ”’ before 
the Incorporated Accountants’ Students’ Society of London 
and District at Incorporated Accountants’ Hall, Victoria 
Embankment, London, W.C.2, on Tuesday, 7th November. 
Mr. M. J. Faulks, M.A., Incorporated Accountant, was in the 
chair. 

Mr. Faulks began with a brief summary of the history of 
the tax to the present day. He then went on ,to deal with 
the scope of the tax, and the proper method of interpretation 
of the ‘Taxing Acts. After referring to certain decided cases 
on the distinction between capital and income, he attempted 
to arrive at a definition of the word “ income.”’ Next he 
dealt with the schedules separately and endeavoured to poiat 
out the objects at which each was aimed, and the most 
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important point to be noted in relation thereto. He then 
dwelt in some detail on the cases attached to Schedule D, and 
finally summarised in general the incidence of the schedules. 
He then answered the question: ‘* Who is liable to tax ? ”’ 
and followed this point with a few remarks on the question 


of relief and allowances. He then passed to the machinery of 


assessment, and concluded with a few words on procedure in 
appeals, with reference to special cases, etc. The point which 
he tried particularly to stress was that while the Act must be 
strictly construed as to its wording, the tax is an artificial 
tax, and, it being impossible to deduce any principle from the 
\ct itself, recourse must be had to the decided cases. 


Gray’s Inn Debating Society. 

The first meeting of the Michaelmas term was held in the 
Common Room, Gray’s Inn, at 8.15 p.m. on Thursday, 2nd 
November, the President being in the chair. A debate 
took place on the motion ‘“‘ That capital punishment ought to 
be abolished.’’ This motion was proposed by Mr. Vyvyan 
Adams, M.P. (a visitor), after the President had briefly 
introduced and welcomed him. It was opposed by Lt.-Col. 
W. Elliott Batt, C.M.G. (ex-President), Mr. Thomas Terrell 
spoke third, and Mr. Richard Ellis spoke fourth. On the 
motion being thrown open to the house, Mr. J. W. J. Cremlyn 
(ex-President), Mr. W. Gearing Thomas (a visitor) and 
Mrs. Thomas Terrell (a visitor) spoke in favour of the motion, 
and Prince Leonid Lieven and Mr. John Wood (Vice-President) 
against it, after which the proposer replied. The motion 
was rejected by sixteen votes to nine, the number of members 
and guests present being forty-two. A hearty vote of thanks 
to Mr. Adams was proposed by Mr. J. W. J. Cremlyn (ex- 
President), seconded by Mr. John Wood (Vice-President) and 
carried by acclamation, to which Mr. Adams briefly replied. 

A joint debate of the Society with the University of London 
Law Society will take place at a meeting of the latter society, 
which will be held in University College at 8 p.m. on Tuesday, 
14th November. The motion will be ‘‘ That the policy of the 


present government of Germany is a danger to the peace of 


the world.’’ This motion will be proposed by Mr. A. Goodman 
(U. of L.L.S.), and opposed by Mr. H. W. G. Westlake ; 
Mr. A. Neville Abrahams will speak third, and Mr. Rogers 
(U. of L.L.S.) will speak fourth. 

The next meeting of the Gray’s Inn Debating Society will 
be held in the Common Room, Gray’s Inn, at 8.15 p.m. on 
Thursday, 16th November. Particulars are to be found on 
the Society’s notice boards. : 

The Society will hold a dinner and dance at the Hotel 
Metropole on Thursday, 30th November. Particulars will be 
announced in due course. 


Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s Court 
Room, on Tuesday, 7th November (Chairman, Mr. P. W. Iliff), 
the subject for debate was ‘“‘ That the case of Vanbergen v. 
St. Edmunds Properties, Limited [1933] 2 K.B. 223, was 
wrongly decided.’ Mr. H. Trott opened in the affirmative ; 
Mr. L. T. Sturge opened in the negative: Mr. C. E. Lloyd 
seconded in the affirmative: Miss B. H. Alexander seconded 
in the negative. The following members also spoke: Messrs. 
J. S. Clarfelt, W. M. Pleadwell, J. H. G. Buller, N. A. M. 
Sitters, L. J. Frost, H. Peck, K. M. Trenholme, 8S. Samson, 
E. W. Muddart, C. J. de S. Root. The opener having replied, 
and the Chairman having summed up, the motion was lost by 
six votes. 


University of London Law Society. 


At the weekly meeting of the University of London Law 
Society on Tuesday, 7th November, an illuminating and 
interesting address was given by Professor J. H. Morgan, 
M.A., K.C., D.L., on the Indian White Paper. 

Taking as an example as showing what endless trouble 
may arise out of a simple sentence in a clause of the American 
Constitution, namely, the central legislative chamber at 
Washington reserving to itself the right ‘‘ to regulate com- 
merce with foreign nations,’’ that, said the Professor, had 
already resulted in 2,000 leading cases in the American Law 
Reports. Australia, which in common with the other British 
colonies, had formed its constitution on the lines of the 
American federal government, recorded 500 leading cases. 
There never had been so vast, intricate, and difficult a constitu- 
tional experiment as that which the Government was proposing 
in the Indian White Paper. 

The first thing about the federal constitution was that. 
however good or bad it might be, it would be a golden harvest 
for the lawyers. If there were any Indian students present 





who were contemplating the bar in India, he advised them to 
put aside their political views, and so count upon a lucrative 
practice for the rest of their natural lives. 
The problem was to bring within the same constitution the 
autocracy of the native princes with the rest of British India. 
At the conclusion a hearty vote of thanks was passed on 
the motion of the President, Mr. J. C. Hales, LL.B. 


The Law Association. 


The usual monthly meeting of the Directors was held at the 
Law Society’s Hall, on Thursday, the 2nd November. Mr. G. 
D. Hugh-Jones in the chair, acting for Mr. Douglas T. Garrett, 
Chairman for the year, the other Directors present were : 
Mr. Guy H. Cholmeley, Mr. Arthur E. Clarke, Mr. C. D. 
Medley, Mr. Frank S. Pritchard, Mr. J. E. W. Rider, Mr. John 
Venning, Mr. William Winterbotham, Mr. W. M. Woodhouse, 
and the Secretary, Mr. E. E. Barron. A sum of £80 was voted 
in relief. but in view of the serious deficit in the year’s income 
it was decided to make no further payments until an appeal 
had been made to the profession to help in the present crisis. 
A letter of appeal was settled and directed to be sent out on 
{th December next, and other general business was transacted. 


United Law Society. 

A meeting of the United Law Society was held in Middle 
Temple Common Room on 6th November. Mr. F. R. MeQuown 
proposed ‘‘ That in the opinion of this House Germany was not 
justified in withdrawing from the League of Nations.’’ Mr. H. 
Everett opposed. Messrs. Burke, Habershon Levy, Bull, 
Redfern and Plowman spoke, and Mr. McQuown replied. 
The motion was carried. 


Medico-Legal Society. 
ANNUAL DINNER. 


The annual dinner will be held at the Holborn Restaurant, 
London, W.C.1, on Friday, 8th December, 1933, at 7 for 7.15 
p.m., when the President (Sir Bernard H. Spilsbury) will be in 
the chair. 








Legal Notes and News. 


Honours and Appointments. 


The King has been pleased to approve the appointment of 
Mr. T. Honuis WALKER, K.C., to be a Commissioner of 
Assize to go the North and South Wales Circuit (Cardiff). 
Mr. Walker, who is the Recorder of Derby, was called to the 
Bar by the Inner Temple in 1886, and took silk in 1910. 

The King has been pleased, on the recommendation of the 
Secretary of State for Scotland, to approve the appointment 
of Mr. ARCHIBALD CAMPBELL BLACK, O.B.E.,* K.C., to be 
Sheriff of Stirling, Dumbarton and Clackmannan in the room 
of the late Mr. James Robert Nicolson Macphail, K.C. 

The King has been pleased to approve the appointment 
of Mr. Justice RAt BAHADUR SURENDRA NATH GUHA 
as a Puisne Judge of the High Court of Judicature at 
Calcutta, in the vacancy created by the retirement of 
Sir Herbert Pearson. 

The King has been pleased to approve the appointment 
of Mr. NAvrost JEHANGIR WADIA, Indian Civil Service, as a 
Puisne Judge of the High Court of Judicature at Bombay 
in the vacancy which will occur on 6th December owing to the 
retirement of Mr. Justice Baker. 

The Home Secretary has appointed Mr. DANIEL BLADEs, 
K.C., Sheriff of Forfarshire, to be legal assessor to the Medical 
and Dental Tribunals for Scotland, constituted under the 
Dangerous Drugs (Consolidation) Regulations (1928), in 
the place of Mr. John Cowan, K.C., who has resigned. 

Mr. W. M. R. Lewis, Clerk to the Doncaster Justices, 
has been appointed Clerk to the Magistrates at Bath in 
succession to Mr. E. Newton Fuller, who has retired after 
forty-two years’ service. 


Professional Announcements. 
(2s. per line.) 

THE Souicirors’ MortTGAGE Society, Lrp. (formed by 
Solicitors for Solicitors), invites particulars of FUNDs, or 
SECURITIES. Apply, The Secretary, 20, Buckingham-street, 
Strand, W.C.2, Telephone No. Temple Bar 1777, 
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